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l. INTRODUCTION

A. BACKGROUND OF THIS STUDY

On July 1, 2006, the Office of the State Publidddder of Montana (OPD) opened its

doors. The structure of the office included a lye@dters office, as well as a regional
office, in Butte plus ten additional regional o#fgwith full and part-time staff personnel,

and a group of contract lawyers in private practaggointed to handle overflow cases and
cases involving multiple defendants where therehiniige a conflict of interest. In at least

three of the regional offices, these contract lawye private practice serve as the primary
method of delivery of legal services to the indigenThe OPD also comprises

administrative and supervisory staff, includinghéet public defender, as well as a Board
of Commissioners, whose job it has been to setdatals and goals and supervise the
operation of the Agency. In addition, the Board @t monthly, receiving reports from

the Chief Defender and acting as a liaison withNlomtana Legislature, which created the
OPD.

In June, 2008, the then Chairman of the Board ah@dssioners, James Taylor, requested
BJA’s Criminal Courts Technical Assistance Projg@CTAP) at American University to
evaluate how the system was working. Specificdily,asked that “...all 11 regions be
visited and input obtained from staff attorneysiges, clients, and others....to identify the
strengths and weaknesses of the system that hasirhplemented, and ways to improve
the delivery of services.” In light of the limitgésources available to the CCTAP, it was
agreed that the CCTAP. assessment would focus dndy sf the OPD operations in a
sample of representative regions that reflectediskees and environments relevant to
implementation of the OPD system.

In addition to CCTAP staff Caroline S. Cooper almseph A. Trotter, Jr., CCTAP
Associate Director and Director, the CCTAP desigdahree consultants who had been
defender practitioners as well as active in theettgment of national indigent defense
delivery standards to provide the requested teehrassistance: Judge Shelvin Singer
(Ret.) of Chicago, lllinois, who had served on @iecuit Court for Cook County and had
been active in the development of national defersfi@ndards; James Hennings, former
director of the Metropolitan Defender Office in Rand, Oregon, and Marshall Hartman,
former National Director of Defender Services foLADA and former Chief of Public
Defender Services for Lake County, lllinois. Ju®jeger has served as study team leader.
Ms. Cooper provided overall coordination for thedst effort and both Ms. Cooper and Mr.
Trotter participated in the site work and in pregian of this report. Ms. Cooper and Mr.
Trotter are former assistant public defenders,a conducted numerous studies of state
and local justice system operations generally afdrdier services specifically.

Site work, further described below, was conductedng the August 2008 — January 2009
period and entailed visits to the Headquarterso®fiin Butte as well as the regional offices
in Billings, Butte, Helena, and Missoula. Durirgese visits, the study team met with the
Chief Defender, the Administrative Director, otthézadquarters Office staff as well as the
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regional public defender staff of the offices wsitand available judicial system officials
and attorneys. In addition, the study team compatad through email and telephone with
over 50 additional individuals from across the estatcluding members of the private bar,
legislators, current and former Commission membangd, public defender office staff and
contract attorneys.

Difficulties in communication and coordination ¢iet study team’s site visit schedules and
compiling requisite supporting information prolodge¢he duration of the study and
precluded the study team’s fully addressing althaf issues relevant to the assessment.
Nevertheless, the findings presented focus on tlogily issues relevant to the system’s
operation, identified consistently in the coursetloé study team’s work, and should
provide a framework for addressing other issue<ihimission may wish to pursue.

Although the CCTAP study has focused on the omeratof the OPBystem- and not on
the services being provided — we would be remiswdfdid not note the high regard
expressed for the OPD attorneys by the justiceesysifficials with whom the study team
met as well as their commitment to providing highality defense services that was
evident in all of our contacts.

B. STUDY METHODOLOGY AND SITE SCHEDULE

1. Problem Definition Phase: First Site Visit

In August 2008, a preliminary visit to Helena wasmducted by Ms. Cooper, Mr. Trotter,
Judge Singer and Mr. Hartman to obtain preliminaagkground on the operations of the
program, identify the personnel inside and outsafethe Agency who should be

interviewed, and develop preliminarily a plan fenducting the study. The team met with
Randi Hood, the Chief Public Defender for the stafls. Tara Veazey, the incoming
Chairman of the Board of Commissioners, Harry Foeete, the Administrative Director

for the OPD, others involved with the program, amdaddition, conducted a telephone
conference call with Mr. Taylor, the former chairaf the Board, who was leaving
shortly for a sabbatical in China.

During this meeting, Chief Defender Randi Hood dret staff provided information
regarding the history of iindigent services in Mawtgorior to the establishment of the
statewide program, which was very helpful to trente Chief Hood'’s staff also tendered to
the team minutes of all the Commission meetingsmftbe outset of the program. In
addition, Chief Hood explained the organizationtleé OPD, discussed the framework
developed for its operation, described JUSTWARE, @PD information system, and
provided other materials to the team relating t® thquirements for annual evaluations,
training, and included a list of the staff. Thesaterials were reviewed by the study team
and were invaluable in helping the team understtra issues and the role of the
Commission, supervisory staff of the OPD, etc.

As noted earlier, although the Technical Assistaegeiest had specified visiting all eleven
regional offices, it was determined that, in viefvtloe limited resources available to the
2
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CCTAP Project, the study team would select fodgttepresentative offices—Billings,
Butte, Helena, and Missoula -- coupled with attera at the statewide public defender
training conference in Billings in October wheraidst team representatives could meet
with defenders and contract attorneys from throughbe state. It was agreed that Ms.
Hood would serve as the local coordinator for algrthe regional offices to the CCTAP
study visit and the attendees at the October cenéer so that the CCTAP representative
could meet with as many OPD attorneys from arolnedstate as possible even though a
site visit to their respective area might not basfble.

It should be noted that the records the Agencyideal; both during the August visit and
subsequently, did not allow the study team to asséth any objectivity such items as (1)
time of entry of the public defender attorney irtases; (2) adequacy of indigency
screening; (3) levels of caseload per lawyer, eirtAppropriateness; or (4) other systemic
issues relating to representation of clients. Adigly, the team’s assessment has been
necessarily limited to issues relating to admiaistn, supervision, and the adequacy and
deficiencies of operational information and repuaytfor budget, management and planning
purposes.

2. Second Site Visit: October Training Conference Billings Regional
Office

The study team’s second site visit, conducted ggduSinger and Mr. Hennings, took
place in October 2008 and focused on a site wdié Billings office and attendance at the
statewide training conference. During the visit Bdlings, they interviewed contract
lawyers, staff lawyers, a regional director, anch@mber of the Judiciary. Mr. Hennings
then attended the statewide training seminar spedsby the OPD and spoke with as
many attending attorneys as he could locate.

3. Third Site Visit January 2009 Visits to Butte, Helena, Great Faild
Missoula

The third site visit was conducted in January 209udge Singer, Mr. Hennings, Mr.
Trotter and Ms. Cooper in January, 2009. Durinig gite visit, the team visited the
regional offices in Butte, Helena, Great Falls, dMidsoula. Judge Singer also conducted a
mini-docket study, with the assistance of Heathenitls of the CCTAP staff, for the
purpose of analyzing the timeframe and dispositi@thods for a selected sample of OPD
cases.

4. Email/Telephone Survey and Communication

In an effort to reach as many attorneys and otimwaved with the new statewide public
defender system as possible, in November 2008Taiytor sent a notice to the listserve of
criminal defense attorneys in Montana regarding @&TAP study and inviting those
interested in talking with the study team to contde CCTAP. Over 35 individuals
responded, representing current public defenderrsy and administrative staff, contract
attorneys, a former member of the public defendenraission, and others from across the
3
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state. Almost all of these individuals requesteal their responses be confidential. The
study team followed up with all of these individsialwith Mr. Hartman contacting
approximately 25 by phone and other study team neesntalking either by phone or in
person with the others. The discussions with thedéviduals provided an invaluable
insight into the challenges the office was facimg,aalthough the perspectives of each of
the individuals differed, certain common issues @@, ranging from administrative
problems to personnel management to salary issukegal issues, including handling of
conflict of interest situations.

In addition, conference calls were conducted witieokey actors involved with the public
defender system, including current and former latnss on relevant committees. All
study team members participated on these calls.

5. Compilation and Review of Relevant Background Sopporting Materials

In conjunction with the site visits and field commnications, the study team attempted to
assemble all relevant background materials thaldcprovide a context for the technical
assistance study. These included:

- materials relating to the drafting of the Publid®weler Statute, including
legislative hearings, the precipitating ACLU ldikipn materials, and the
statute itself;

- materials relating to the Commission’s® work, inchgl all meeting
minutes since its creation, and various standam$ ether policies
developed,;

- materials relating to the operation of the OPD,ludmg available
documentation regarding office policies, procedurend related
information;

- available management reports and information redatio key elements of
OPD operations and attorney performance;

- available personnel management documents, inclugibgdescriptions,
organizational charts, evaluation protocols; and

- documentation relating to OPD operations, resouneeds, budget
requests and related information that the OPD hepgred

C. PRINCIPAL |SSUEST O BE ADDRESSED IN THIS REPORT

Starting with the initial areas of inquiry presehia Mr.Taylor’'s request and the issues
raised during the course of the communications rde=t above, the following issues
emerged with such continuing frequency as to frahee principal focus of the study

team’s review. Many of these are interrelated hlgpting the need for adequate
information on the services OPD is providing anch@agement structure for the OPD
that provides for meaningful evaluation of attornggrformance and promotes their
professional development, greater delegation ofagament authority to the regional
offices under the overall supervision of the Chieffender, and improved mechanisms
for communication among all involved with the OPDogram to promote both

4
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constructive dialogue as well as the opportunity aio concerns without fear of
retribution.

- Annual Staff Evaluations:

[The Board has mandated annual evaluations fortaff. s Has the management of the OPD
evaluated each lawyer and other staff member tie?dédf not, why not? The present system also
requires participation in the annual evaluationtiwy Chief Defender herself, in addition to the
Regional Director, or managing lawyer for eachiopgl office. Can the Public Defender
realistically evaluate each lawyer annually, coigt this requirement be changed to allow her to
delegate these evaluations to other manageriéPksta

- Caseloads for individual lawyersncluding a method of collecting data to
ensure that no individual lawyer in the systeme@esenting more than he or she
can handle effectively.

- Conflicts of Interest

[How is the OPD handling representation of multidiefendants? Does the current process
whereby a lawyer from one regional office représeme defendant while a lawyer from another
office represents a co-defendant satisfy the arad of conflict of interest requirement?]

- Disparity of pay among lawyerwithin the same office and throughout the
system.

- Disparity of resources among regional offices basedheir caseloads
- Dispositional Data

[A computerized information system called JUSTWARErrently in use. Are assistant public
defenders or contract lawyers providing the digrsl data necessary to update the system?
Although the Public Defender administration appetar keep track of cases assigned to each
lawyer, are the lawyers also supplying disposé#lafata so that it can be determined when cases
are closed?]

- Nature of supervision provided to lawyers

- Nature and quality of training and other orientati provided to public
defender staff and contract attorneys

- Office Morale

- OPD’s Compliance with Standards adopted by the Bbar

1 As one of its initial planning tasks, the Board lealbpted thden Principles of a Public Defender
Systenapproved by the American Bar Association as wekhdditional internal standards relating to
representation, services, and staff training.
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- Point in the case process at which the OPD eritsrappearancé.

[It was reported in Cascade County, for examplat, sissistant public defenders were not
representing defendants at the initial appearatgthis problem being corrected?]

This is not to say that a number of additional ésswalso surfaced -- such as
compliance with Indigency Standards; Fee collegtidrom clients who utilized
lawyers from the OPD; and services to juvenile deémts. However, in light of the
limited resources available for this assessmenmt,the limited information currently
available from the OPD to address these issuesstiiy team has necessarily
focused its attention on the issues of most comoomeern. Hopefully, the findings
and recommendations presented in the following@esof this report can be useful
in addressing these and other issues which the Gssion may want to pursue.

2The U.S. Supreme Court’s decisiorRnthgery v. Gillespie County, Te%54 U.S. ___ (2008) expanded
the responsibility of public defense services kari€ying any ambiguity that may have previouslysed

in restating the Constitutional imperative that tiggat to counsel attaches following a defendaimitsal
appearance before a judicial officer where he/ehenk of the charge against him/her and does qoiree
formal prosecutorial involvement. Any public defersystems that were withholding services untlter|
point in the criminal process now need to be ablerbvide counsel as this earlier stage.
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[I. ANALYSIS OF EXISTING SITUATION

A. SUMMARY OBSERVATIONS

The Montana Defender Agency (OPD) opened its dfmsrbusiness on July 1, 2006. The
Agency had staff, however, as of January 1, 20086,tlie purpose of planning and
preparation. Of course, much startup work was ndsdebecause the 2005 Montana
Defender Act was a radical departure from Montanai®r county trial court based

delivery system for legal services to persons unablafford to hire their own lawyer.

Other patrticular startup problems included the @wpdcy of the previous system of legal
services, which made accurate cost predictions $sipte, and the fact that the 2005
legislation covered a substantially larger categuritigation than that usually serviced by
organized defender offices or the previous coumtgeld system, including family law and
competency determination, and status faw.

To the credit of the Commission and staff, a goedldf effort went into the startup
process and, in many respects the Agency's ovesablsequent performance has
substantially benefited the people of Montana. Tmmmission certainly cannot be
faulted for a lack of effort. It produced essenti@rk products, including standards and
policy statements, in its effort to guide and sufEe the new agency.

On the other hand, it would be expected that sonstakes would be made because of
inexperience with the range of issues that emeigedegard to the management of a
statewide public defender system and the lack ef 2006 reliable data. Nevertheless,
some mistakes were made that could have been alvoldering the course of our review,
we frequently read and heard the statement thatitiidana system is so novel that there is
nothing like it in the nation. That simply is nibie case. Of course, each state is unique
with its own characteristics. - But state fundingl atate public defenders have existed in
several states for years before Montana’'s 2005sl&@pn? It is unfortunate that the
experience of at least some of the many existiatg stefender programs were not explored
during the planning process.

In light of the limited resources available forghechnical assistance study, the nature of
our effort has necessarily focused on the defiégeanthat became apparent in our review.
The danger arises, however, that we ignore thegttis. There are admirable qualities in
the program. Not necessarily in any order, thesalities include: a supervision
commission that is designed to insulate staff ffodicial and political interference; a state

% E.g., a variety of situations where a petitiofilesd in court to change the status of a perscegall to be
mentally or physically incompetent or a juvenile;

Statewide defender agencies have existed in vaftwoss for some time. A 1999 survey by the Bureau
of Justice identified 21 states where funding dédse services for indigents was by the statel9lof
those states, public defender offices were staga@gs. Although the Montana conflict attorney
supervisor retained in the summer of 2006 appearbd aware of other state defender programs siace
indicated he had communicated with at least thtelmes not appear that other defender agencyigade
were in contact with other state defender offices.
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funding system; and a system that utilizes an organdefender staff and substantial
numbers in the private bar. The framework for Hystem provides for an efficient
hierarchical structure, if adequately funded ardfestl. It would reap the benefits of state
financing and supervision, yet allow flexibility &atisfy the needs of different localities.
Not the least of the accomplishments are the stdedhat have been developed to guide
and direct the staff to provide effective and eéiit service. Those accomplishments are
indeed commendable.

Nevertheless, three years after the program’sation, there are fundamental problems that
must be addressed. That fact has been recoghiedortunately, a year after that
memorandum was sent, we see the same problemssandsias well as additional
problems. These problems include: failure to impmat a system of caseload control, an
inability to evaluate the effectiveness of the fséafd contract lawyers, and an inability to
accurately and promptly track case dispositionsfathg describe the work of the Agency.

These failures have caused internal as well asrettproblems. Externally, the Agency
has not been able to document its value to the stad this inability puts in jeopardy the
likelihood of receiving adequate funding. Inteipaimuch of the staff has low morale.
Many staff members believe they are not treatatlfand there is turnover of experienced
staff. Experienced contract lawyers who are egdetat the Agency have indicated they
will decline to accept more than a few assignmants some have indicated that they may
not participate at all in the future. The Comnussis unable to determine if its standards
and policies have been implemented and are unabjeadperly fulfill their function of
effectively supervising the Agency. Accurate budg®jections are impossible; planning
for emergencies and case overload is non exisadtstaff supervision is not performed.

The defender function is not popular with the pebliln the best of times a defender
agency has a very difficult time competing witheatistate agencies for funding. These are
not the best of times. To date, it appears thastate Defender Agency could do far more
in terms _of selling itself as a valuable organimatmaking a significant contribution to the
community generally and the justice system in paldir and in supporting its funding
requests. It is important to note that the OPDIf siad Commission are to be commended
for implementing the staffing capability, policiaad procedures to get the Agency up and
running. An enormous amount of thought and enesgyt into getting the system
developed thus far. This report attempts to addties problems that have emerged, with
the goal of improving the OPD system and the mislunderstanding of the office’s
functioning and operations.

B. LEGISLATION CREATING THE PRESENT STATE DEFENDER SYSTEM

1. Situation Prior to the OPD Legislation

® See Appendix A. Memorandum from Commissioner Dandvan, April 15, 2008, to the Commission,
the Chief Defender and staff.
8
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Immediately prior to the present legislation cnegtine state defender agency, each county
in Montana had the responsibility to provide faaltrcourt representation of criminally
charged indigent persons. The county providedotimeary funding for its chosen system,
with the state reimbursing the counties for pravigrepresentation in district courts. The
counties of Missoula, Yellowstone, Bozeman, Anaeebeer Lodge, Cascade, and Lewis
and Clark had organized defender offices. Dawsonon/ had a one lawyer defender
office. A state funded appellate office for indigeriminal appeals was located in Helena,
where the state’s only appellate court, the Staggeéne Court, is located. The appellate
office in Helena served the entire state.

2. 2005 Leqislation: Principal Provisions

The 2005 legislation creating the present statevdd&ender agency directed that the
existing appellate defender office and the existiognty defender trial offices be absorbed
by the state defender agerfcyPreviously, the appellate office had its own suisery
commission, but that commission was disbanded, sapervision was transferred to the
new state defender agency as of July 1, 2006, #te tthe legislation directed that the
defender agency become totally operative.

The present legislation requires the state agemg@ydvide indigent defense services in all
trial courts, which include Justice of the Peaciy @nd District courts, as well as for
appeals to the state Supreme Court. In additionisolemeanor and felony criminal cases
in which the Agency is appointed, public defendgerecy attorneys or private attorneys
retained by the Defender Agency (frequently reféteeas “K attorneys” and referenced in
this report as contract attorneys) are to provegeasentation for persons who are unable to
afford to retain their own lawyer in the followirngses:

(2) For proceedings to determine parentage ofld ch

(2) For a parent or guardian in any “removal, pfaent or termination
proceeding or involuntary commitment of a child”

(3) For persons who are respondents in an invatyr@ommitment
proceeding

(4) For a witness in a grand jury proceeding

(5) For a minor who petitions for a waiver of pated notification under the
state’s abortion act

(6) For a variety of situations where a petitieriiied in court to change the
status of a person alleged to be mentally oriphifg incompetent or a
juvenile; and

(7) For juveniles charged in delinquency petitions

® There are a number of Native American reservatiomdontana with their own tribal courts. Those
tribal courts, as well as federal courts, are ot pf the state court system and are not incluee
present state legislation regarding public defeisdevices. They are therefore not included in shusly.
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The Office of Public Defender is also to provid@resentation when appointed in state
appeals of sentences and convictions as well & gtest conviction proceedings. The

statute is silent regarding certiorari to the Udif&tates Supreme Court and collateral attack
of state court convictions in federal court. Thgi$lation authorizes the defender agency
to use its discretion in assigning cases to a Etafyer or contract lawyers.

An eleven-person commission supervises the entistes for the delivery of legal
services under the 2005 legislation. Commissiombes are to be appointed by the
governor but from nominations provided as follows:

Two attorneys nominated by the Supreme Court

Three attorneys nominated by the President oSth&e Bar Association
One person nominated by the president of the satate

One person nominated by the speaker of the statgehof representatives

The remaining four members are to be selected lpystiate’s governor at his/her
discretion, except that two persons are to be mmmreys. Other attributes of

commission members to be considered in the goversetection include persons who
have been advocates for indigent persons and rauoiabrities; employees of

organizations providing counseling for addictivergm®s, and persons experienced in
criminal defense and the work of public defenders.

The statute authorizes the state to be divided astanany as eleven regions, with a
defender office in each region. A regional diredtw each region is to be appointed by
the Chief Public Defender, and staffing of the oegiis at the discretion of the
Commission, subject to the authorized budget. Abency is authorized to provide
services either through a defender office or bytramting with lawyers in private
practice or any combination of staff and contrdtrraeys.

Specific staff positions are provided for in thgidation as follows:

(1) The Chief Public Defender, who must be anra#yp, to be hired by and to
serve at the will of the Commission. That persoauthorized to hire the
remainder of the OPD staff.

In addition to the director, the following defendstaff members are specifically
designated in the legislation:

(2) A chief appellate defender

3) A chief contract manager to supervise cont@afcrneys

4) A training coordinator for staff and contraatiyers

(5) A deputy public defender for each designategore

(6) An administrative director experienced in bess& and contract
management for the entire Agency
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All of the above positions are designated as exeanptisions from the state’s general
compensation schedule. Additional attorney andosripstaff are to be hired by the
Agency director consistent with budgetary limitaso

Other provisions of the statute that are notewortitjuded a time table directing the
immediate appointment of the commission and theampntation of the OPD system.
The commission was to appoint the state publicrdkfe by January 1, 2006, and the
Agency was to begin operation on July 1, 2006. Aé&dquarters office was directed to
be in Butte, Montana; the appellate defender effecrequired to be located in Helena,
Montana, the state capital and the location ofShpreme Court, which, as previously
noted, is the state’s only appellate court.

As to the contract attorneys, it is noteworthy tkia@ legislation provides that their
compensation may ntiie a fixed amount, “irrespective of the numbecases assigned,”
nor are contracts to be awarded, “based solelyrenawest bid.” There is no legislative
mandated hourly rate nor any fee to be paid foresgntation of a client. The statute
also authorizes the defender staff to make the rm@iation for eligibility for
appointment of counsel by the trial court “subjéxtthe review and approval of the
court.”

Aside from the general supervision of the Deferlgency, the 2005 Montana Defender
Act requires the Commission to:

(1) Appoint the chief defender and establishlifjoations, duties, compensation
and periodically evaluate the chief defender
(2) Establish statewide standards and qualiinatfor the appointment of
attorneys
(3) Approve and review periodically the numbgstaff positions for the Agency
(4) Define conflict of interest situations argtablish procedures to ensure that
conflict of interest situations are resolved cetesit with law and ethics
(5) Establish standards to include:
(a) Case and workload limits for Agency lawyerd anotocols to assure that
workloads are manageable
(b) Provisions to ensure that staff have the iimgimnd experience necessary
to handle the various kinds of cases staff amtraot lawyers are assigned
(c) Provisions to ensure that lawyers have adoesscessary supporting
resources and non-lawyer staff
(d) Establishment of practice performance criteria
(e) Review and approval of strategic plans, prafgm$udget and staff
positions
() Establishing policies and procedures for hanglexcessive caseloads
(g) Assurances that expenditure and caseloadagateollected and reported
(h) Submission of a biennial report to the goversaupreme Court and both
houses of the Legislature
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In subsequent sections of this report, other prorssin the statute will be referenced as
they may apply to specific areas being addressed.

C. STAFFING

The following is a summary of the Defender Agentsffsby region, with a separate
listing of staff at the headquarters office and algpe office. This summary does not
include the contract lawyers Positions are divideaong the following categories as
indicated in the documents provided to the studytéy the OPD:

(1)  Attorneys which are grouped without any designation asiosé who are
directors, managers, or supervisors. The attorfisted therefore include all levels of
supervising lawyers, e.g. Chief Public Defender @odtract Manager, both of whom are
lawyers and Regional Deputy Public Defenders (oneach of the 11 regions), and the
managing attorneys in each regional office). Thepdiate Office has six lawyers
including the Appellate Defender.

(2) Nonlawyer positionsNon lawyer positions in the regional offices dreided into
the following categories: administrative, inveatmys, paralegals and secretaries.
Although secretarial positions are designated in t&tegories: "legal secretary” and
“secretary”, the following breakdown the study teasmas provided does not distinguish
the category of secretary in the offices listedonlwyer positions in the appellate office
consist of a paralegal, a legal secretary and i@tsg#g at 0.5. Non lawyer positions in the
headquarters office consist of the AdministrativeeBtor and his staff of 10 people.

For this staffing description we have relied upon:

(1) an “organizational chart,” dated" March 6, 200provided by the OPD which
only provides a partial line of authority. We @& that this chart was drafted in
response to the study team’s request for a chawisg staffing and lines of
authority; and

(2) a map provided to the study team which defthesl1 regions, and the
courts and counties in each district, with staffinformation (as well as
information regarding cases “opened” during fisezdr, July 1, 2007, to
June 30, 2008, among other information.)

CHART: OPD STAFF BY OFFICE AND NUMBER OF CASES OPENED:
JULY 1, 2007 — JUNE 30, 2008

OFFICE AND STAFE TRIAL COURT CASES NUMBER IN_ EACH POSITION
OPENED 7-1-07TO 6-30-08

" The case count does not include cases carriedfmverthe previous year, nor are cases designated
terms of type or kind of case.
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CHART: OPD STAFF BY OFFICE AND NUMBER OF CASES OPENED:
JULY 1, 2007 — JUNE 30, 2008
OFFICE AND STAFE TRIAL COURT CASES NUMBER IN_EACH POSITION
OPENED 7-1-07T0 6-30-08
Headquarters (Butte) 0
- Lawyers 4
- Administrative Staff 14
- Secretaries 0
- Investigators 0
- Paralegals 0
Appellate Office (Helena) N/A
- Lawyers (includes Chief App 7
Def.)
- Administrative Staff 15
- Secretaries 0
- Investigators 1
- Paralegals 0
Region 1 (Kalispell/Polsoi 3,988
- Lawyers 15*
- Administrative Staff 1
- Secretaries 6
- Investigators 2
- Paralegals 0
*map lists 16 lawyers
Region 2 (Missoula/ Hamilton) | 4,596
- Lawyers 23
- Administrative Staff 3
- Secretaries 6
- Investigators 2
- Paralegals 0
Region 3 (Great Falls) 2,164
- Lawyers 12
- Administrative Staff 2
- Secretaries 3
- Investigators 3*
- Paralegals 1
*map lists 4 investigators
Region 4 (Helena) 2,733
- Lawyers 9.5
- Administrative Staff 1
- Secretaries 2

8 Included under “Administrative” in the Headquast€ffice are the operations and systems manager, a
case management end user support accountant amt@mtant tech, a mental health consultant, and a
Human Resource officer. However, in the organizeti chart dated March 6, 2009, the Mental Health
Consultant is shown as under the authority of ttening Coordinator.
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JULY 1, 2007 — JUNE 30, 2008

CHART: OPD STAFF BY OFFICE AND NUMBER OF CASES OPENED:

OFFICE AND STAFF

TRIAL COURT CASES

NUMBER IN EACH POSITION

OPENED 7-1-07TO 6-30-08

- Investigators

O*

- Paralegals

0

*map lists 4 support staff/0
investigators

Region 5 (Butte/Anaconde)

1,611

- Lawyers

- Administrative Staff

- Secretaries

- Investigators

- Paralegals

Region 6 (Havre)

1,058

- Lawyers

1*

- Administrative Staff

- Secretaries

- Investigators

1
1
0

- Paralegals

0
\p lists 2 attorneys

Region 7 (Lewistown)

472

- Lawyers 1
- Administrative Staff 1
- Secretaries 5
- Investigators 0
- Paralegals 0
10
2
3.5
2
- Paralegals 0
Region 9 (Billings) 6,808
- Lawyers 16
- Administrative Staff 1
- Secretaries 6.5
- Investigators 3
- Paralegals 0
Region 10 (Glendive) 464
- Lawyers 2
- Administrative Staff 0
- Secretaries 1
- Investigators 0
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CHART: OPD STAFF BY OFFICE AND NUMBER OF CASES OPENED:
JULY 1, 2007 — JUNE 30, 2008

OFFICE AND STAFF TRIAL COURT CASES NUMBER IN EACH POSITION
OPENED 7-1-0770 6-30-08
- Paralegals 0

Region 11( (Miles City) 704
- Lawyers 2
- Administrative Staff 1
- Secretaries

- Investigators
- Paralegals

Note Not listed on the Chart is the Training Coorddana He is
assistant public defender and the Mental HealthsGigant workin
He has no secretary.

yer, has a “roving”
er his authority.
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.  OBSERVATIONS AND FINDINGS

A. M ANAGEMENT OF THE OPD SYSTEM

1. Summary Observations

The State Defender Agency structure was, to a derable extent, laid out in the 2005
enabling legislation and was enacted, in part, ddress serious allegations of major
deficiencies in the delivery of legal services idigent persons, including violations of
federal and state constitutional and statutory irequents. The legislation illustrates a
serious commitment to improve indigent defenseisesvthrough the state.

The governing commission established by the letijigidabored long and diligently at

the outset, and its accomplishments were consitierabd commendable. If their

funding standards and policy were implemented, »ael&ent program would emerge.

The initial implementation efforts by staff alsdleeted a great deal of effort, and there is
much to be admired in what was accomplished byGbenmission and staff. The

legislation does, however, in great part, leavi® ithe Commission and staff to develop
management policies and procedures for implemernitieg structural design for the

defender program on an operational level. This tas& which still requires substantial

attention.

Although we believe that the management of the Mloatsystem has deficiencies,
further described below, we were struck by somamates of very good management
elements. The operational elements of the newesyst the establishment of the
Commission and-its operation; the Commission’s twaaof a model set of practice
standards for public defender attorneys; an exuekgatewide training program; the
creation of forms necessary for hiring and assigrstaff; mechanisms for paying bills
and the establishment of a central office havertgitace.

Nevertheless, the deficiencies are major and filarcure them puts the organization in
peril.

Summarily, the management problems we observed agefalow:

(1) There is an inadequate number of administrativesapervisory personnel to
support the Agency’s operations, as they curreardydesigned,;

(2)  The supervisory staff attorneys carry heavy casksl@nd represent too many
clients; hence, there is, in fact, little, if arsypervision of contract and staff
lawyers.

3) The Agency information system is woefully inadegJaand contributes to
management and communication inadequacies. Iniadddefender staff do
not know how to enter and extract relevant infoiorafrom the computer.

(4) The Chief Defender does not appear inclined to gddde responsibility to
lower level supervisors.
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5) There is virtually no planning for various contingees or for the future
budget. While budgets are prepared and submittey, are done so ad hoc
and not adequately justified.

(6)  There is too little meaningful communication amddBD management with
staff.

The results of these shortcomings are:

() Attorney caseloads are not monitored androtetl.

(2) There is poor morale among many of the staff contract lawyers, and
attorney turnover is relatively high.

(3) Budgetary projections are likely to be tow land funding inadequate
because there is no accurate and comprehengorenattion upon which
they can be based;

(4) The defender agency is not equipped for eerarigs which may require
sharply increased defender services or caseaacerand

(5) It is impossible to determine if Commissgiandards are adhered to and
Commission policy is being implemented.

2. Major Management Deficiencies Noted

Daily management requires an ongoing dedicatiocréating and using tools to enable
staff to provide the best services possible. #udes teaching, mentoring and the
enabling of staff. It includes vision and foretlgbtito avoid problems rather than only to
react. It requires honest and timely evaluatiangricourage good performance and to
allow weaker staff to improve. In a professionablic defender setting it requires

management to create a place to grow, perform epiksent clients. It requires a team
that has aesprit d corpsrather than workers in fear.

Among the most serious management deficienciesiratethe following:
a. Lack of Meaningful Job Descriptions

The study team repeatedly requested job descrgp@ond organization charts in order to
review who did what in the organization and whoorégd to who. We finally received
some job descriptions which did not include altlod Central Office jobs and were not
generally helpful to determining what was expeadédhe person, nor would they be
useful in evaluating the person’s work. Many emgplss were also not aware of any job
descriptions for their positions so that, for preadt purposes, the job descriptions are
useless. This situation presents a lack of clantyterms of what is required of
employees, a situation that contravenes the clafithe excellent standards of practice
adopted by the Commission.

b. Lack of Detailed Description of Organizatiorgttucture
The team requested an organization chart showimgyeposition (including contract

attorneys), where they worked and the command tsteice.g., who they reported to.
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After repeated requests we received numbers byomediut no organizational chart

indicating a reporting structure. Even the numbemsvided appeared to leave out
important positions. As a result it is impossifde the study team to determine whether
a valid management structure and system existsvuether it is operating as expected.
Without the foundation of such a clearly delineatgdanizational structure, adequate
management oversight and planning would seem infdessThe result of this situation

is that many dedicated staff members have a shadlgratanding of their place in the
system, feeling insecure because, without suchrganational structure, management
is perceived to be by whim.

C. Lack of Annual Staff Evaluations

Related to the perceived inequities in salarieech@isewhere in this report is the fact
that annual and meaningful evaluations for botlif $tad contract attorneys have not
been conducted. Although the enabling Defendeutstaand the Commission have
mandated such evaluations (Policies 135, 515) € hief Defender has pledged to do
them, in fact, they have not taken place. Pathefreason is that the policy of the Chief
Defender is that she is required to be involveccath evaluation. Given her other
responsibilities, not the least of which includeseload of serious offenses -- including
at least one murder case -- which she has takei isrsimply impossible to accomplish

this task. A possible solution is for her to deliegresponsibility for conducting the

evaluations to the Regional Directors or to hireaasistant in her supervisory staff to
concentrate on designing and implementing suchrenua evaluation program for all

staff. Of additional import is the need for meayiin job descriptions — which appear to
be missing — and which can serve as a tool to gend@uations of individual staff.

d. Lack of operational and management data

The study team has noted in various sections sfréport the serious problems resulting
from the lack of essential operational and managénuata available from staff.
Although there is a computerized information systesmich can be utilized by the
Agency, it is not. As has been noted elsewhethbigrreport, some contract attorneys are
not even aware of the information system let alttreerequirement to enter information
into it. And even those attorneys, who do enteormiation, are not providing the
essential intake and dispositional data needed dnage the system and plan for its
needs. The system also does not track the assigroh@pen cases or when these are
closed and, as has been noted elsewhere, recotgpthef case, the method for closing it
and the sentence imposed. This lack of data headyl been criticized by legislative
committees and seriously undermines the Agencysg ¢a justify its budget needs and
seriously undermines the Agency’s credibility.

Management is a full time job. The Commission $ti@pprove a strategic plan for the
next year that will, among other things, requirattmeasurable improvements be made in
the ongoing management of the Montana Public Deflei®ystem and the role of the
Chief Defender in the overall management of théesys In many respects, the standards
and policies adopted by the Commission are exemplBut those exemplary standards
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and policies are of no value if they are not impdated. Indeed, it is unfair and harmful
to give promises and raise expectations through ptwenulgation of policies and
standards, but then fail to implement them.

3. Need for Information for Managing and Monitori@D Operations

As already noted, the Defender Commission prodacezlatively detailed and inclusive
set of client representation standards and impléstien administrative policies. These
standards and policies are impressive. Howeviémadh the Defender Agency has been
in operation three years, there is no statisticah deadily available to assure that the
standards have been implemented, nor is therecwuffi information compiled on a
regular basis to allow supervisory staff to effeely supervise staff and contract lawyers,
to control caseloads and/or to assess quality oficee There is also no adequate
information produced to properly make budget propes and support budget requests to
the Legislature.

This situation is reflected in the voluminous “Repo the Governor, Supreme Court and
Legislature, October, 2008” which contains sevpeaes of statistics reporting numbers
and kinds of cases coming into the Agency, a sediastrating a “caseload management
tool” and a budget narrative submitted in additionthe report. Incredibly, there is

nothing in any of the materials given to the Legfiste about dispositions of cases
handled, present caseloads or how cases were clasdtbr the sentencing results in
these closed cases.

This lack of case dispositional information was ewbtoy the chair of the Montana
Legislative Joint Appropriations Subcommittee. wieguested disposition information.

The Defender Administrative Director reported inledter February 5, 2009 some
dispositional information for fiscal years 2007 aB@08 but indicated that the total
dispositions for those years could not be deterchin&ven for those cases for which
dispositional information is provided, no breakdovengiven as to the type of case
involved (e.g. misdemeanor, felony, capital cagegenile custody, mental health, etc.)
and no information is provided for cases disposeblyocontract lawyers. For purposes
of assessing compliance with standards and qualitservice, as well as for caseload
control and budgeting, the report therefore hasse Moreover, the failure to report on
contract lawyer dispositions seriously understdtes work of the Agency. In many

counties, the bulk of defender work is completectbgtract lawyers. Without providing

this information, the Legislature cannot be faultethe defenders are seriously under
funded for the new biennium.

While the Agency may blame under funding on thdestzegislature, the study has
consistently found that the Agency has not adetpdtecumented its budget submission
by informing the Legislature of the nature of ieseload and accomplishments, nor made
reliable projections of future caseloads, botheirmis of numbers and workload entailed,
premised upon the Agency’s history of case intakd dispositions. The lack of
complete information about the nature of services/ided in handling the cases filed
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and their final dispositions is probably the mostrieus problem confronting the
Defender Office.

4. Supervision and Supervisory Structure

For the fiscal year ending June 30, 2008, the Of@reey complement consisted of 112
staff attorneys, including supervisory attorneyd aix lawyers assigned to the appellate
division; and 222 additional contract attorneyishe Contracts Supervisor is an attorney
and was included in the staff attorney count.

Based upon the “organization chart” dated Marcl2@)9. provided by the OPD, the
supervisory structure for the OPD is as follows:

Chief Public Defender
Chief Appellate Defender
11 Regional Deputy Defenders (one for each rggemmd 10 Managing
Attorneys distributed as follows:
2 Managing Attorneys each for Regions 1, 2, 5
1 Managing Attorney each for Regions 3, 4, 8, 9

There are no Managing Attorneys designated fa@iid®es 6, 7, 10, and 11

Region 9 also has a “supervisor” attorney for “loweurts.” This position is probably a
carry over from the period prior to the 2005 Defenidegislation.

The Headquarters Division and Contract Lawyers $0vi do not have any supervisory
attorney positions assigned; they all work under @hief of the Division. There is also
an Administrative Director who is not a lawyer amlo has a staff of 10 people.

Despite the supervisory structure on paper destrdi®ve, little, if any, supervision or

evaluation of attorneys or other staff performaaceually occurs. Although we were

provided with a relatively detailed evaluation il dated November 25, 2008, and a
“Performance Appraisal” form for contract and stafforneys dated March 18, 2009,
none of the staff or contract attorneys with whom spoke indicated they had ever been
formally evaluated, let alone evaluated in accocdanith the protocdl

The failure to supervise and evaluate staff andraonhattorneys appears to be due to a
number of factors:

(1) the heavy caseloads supervisor attorneys carrying;

While the Defender Legislation requires supemggo carry a “minimum”
number of cases, the legislation does not reqném to carry the heavy

° As noted, théerformance Approval Scale is not consistent WighRating Scale (p.5) of the Protocol.
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caseloads that supervisors, including the ChefeBder and Contract
Supervisor, actually carry. The Agency must dec¢o either reduce
attorney management caseloads to a “minimumétim more
supervisors.

(2) the fact that the Chief Defender has not yet amukdp make the
evaluation function a priority due, perhaps, toskdous caseload she also
carries'®

(3) the fact that there are too many contract lawyadsdistances to travel to
evaluate the contract lawyers according to theopuait

Another factor that may be relevant is the appareloictance of the Chief Defender to
delegate authority. Considering the geographie,siimate and topography of the state,
it is physically impossible for the Chief Defendermpersonally supervise every office and
aspect of the defense function without considereblegation of authority. The structure
authorized by the 2005 Defender Legislation appdarscontemplate considerable
delegation of authority to the Regions and the @mitManager. While the legislation
places ultimate responsibility in the Chief Defendé does not prohibit — in fact it
encourages -- the delegation of authority to Regi@irectors. The primary evaluation
function for contract lawyers to determine inclusiand exclusion, classification and
assignment of cases should be delegated to thergCbrilanager and the Regional
Deputy Directors. Considering the distances betwde Butte headquarters office
where the Chief Defender and Contract Manager acatéd and the other regional
offices in the state, the need to delegate is éisen

5. Special Issues Relating To Supervision/Evalmatib Contract Lawyers and Fee
Payments

a. Supervision and Case Monitoring

Since much of Montana is sparsely populated, therdew, if any, large or midsized law
firms. Lawyers are usually in solo private praetar sometimes with a few associates.
In the Eastern portion of the state, the populat®oparticularly sparse, and we were
advised that it was particularly difficult to atttalawyers to that area. The Defender
Agency therefore relies primarily on contract lawsyéor indigent representation. Even
in a more populated county with a staff office, rspéy populated counties distant from
the staff offices but still within the Region mag better served by contract lawyers who
have offices within those distant counties.

9 The Chief Defender’s caseload, while perhapsargiel in numbers, involves more serious charges. Sh
is qualified under Montana Supreme Court rulesfiresent clients charged with capital murder ang ma
be the only one that is qualified to provide cdpiépresentation. At the time of the study teawis#t, she
was representing a defendant in a capital murdss.ca
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Given the considerable role contract attorneys prayhe indigent defense services
delivery structure in Montana, the lack of supgimi, quality assessments, and
inadequate case monitoring of contract lawyersiregyrompt attention.

b. Hourly Rates and Fee Reductions

Morale is also low among some contract lawyers bseaf what many perceive to be an
inadequate fee schedule and what appears to cblavaers to be arbitrary reduction of
billed time. There was also evidence that higlelgarded lawyers are discouraged from
taking cases.

There is also a perception that the $60.00 per hmayment rate is too low for
experienced lawyers although that rate may be #a&lokepto a lawyer initiating a private
practice or with a marginal private practice. Awmmple was offered of a former staff
lawyer who was unhappy as a staff defender andueaged to leave the office with the
assurance that, because the office was understafieccould take the 150 cases assigned
to her as a staff attorney to work on as a contaticirney once she started her new
practice, with a guaranteed payment at the $60d0@rate. A highly regarded lawyer
who had an established practice said that the 860e® hour rate did not even cover
overhead expenses. He said his'normal hourlywage$150.00 per hour, but he usually
charged a flat rate in criminal matters; his exanwés $7,000.00 for a vehicle homicide
case. He had taken a few contract appointmentswhs not doing so now. It is
unfortunate that the lawyer is no longer accep@ipgointments but his situation is an
indication of how the current rate discourages eepeed lawyers from accepting
contract cases although it may attract less expegik and, potentially, less successful
lawyers.

The situation is, of course, not clear cut and wdenstand that the Regional Director
found the transfer of open cases to the deparéimydr in the situation cited above cost
effective because that lawyer had knowledge of ¢hees and the attorney-client
relationship was established. In addition, thees wo replacement lawyer on staff to
assume those cases. Hiring replacement lawyesious because, reportedly, the Chief
Defender requires her involvement in the intervadvall candidates.

The problem of the low hourly rate is exacerbatedaoise lawyers are paid $110.00 per
hour in federal court appointments. Obviously avyler would take a federal
appointment over a state appointment and wouldnbkned to give more attention to
federal cases. In the OPD reports to the Goveltregislature and Supreme Court, and
in budget submissions, we did not note any requeshlarge appropriations for contract
lawyers or statistics regarding their workload aade dispositions that might support the
need and value of contract lawyers.

The failure to compile and report statistical im@tion regarding the work of the
contract attorneys also weakens the ability of entract Manager to exercise
supervisory authority.
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Unsupported reductions in fees, also a common cantplcontributes to low contract
lawyer morale and discourages good lawyers frone@owny cases. For example, one
former contract lawyer told us he was stricken frbra program because he took too
many cases to trial rather than convincing cliéatplead guilty — a course which would
reduce his fees. He believed he took cases toomigt when appropriate and was not
shown any objective information that supported @entract Manager's reason for
excluding him. This lawyer has been vociferousisicomplaint and was brought to our
attention by other lawyers in the area with whom sgmke. His experience will
discourage good aggressive lawyers from taking @B8es. On the other hand, the
marginal attorney who needs the business may tima guilty plea machine, taking
shortcuts in preparation to avoid being taken lodf ¢ontract attorney list.

In another example, Commissioners were advised ahtge petition for $60.00 was
rejected because it covered services rendered glwirfull year rather than billed
periodically billed. We were told from other lawgethat the time restrictions for filing
fee petitions were often not enforced. Paymeriee$ was also frequently reported to be
late. Without documentation that reliably-illuseatthat fee petitions are always timely
filed and payments timely made, these claims @f pgtyment cannot be refuted may also
be a factor discouraging qualified lawyers fromtiggrating in the contract attorney
program.

B. MANAGEMENT INFORMATION NECESSARY TOACHIEVE AGENCY OBJECTIVES

Note: In the accompanying footnote, the consudtasifer their perceptions about the
overall concept of management as it applies torgarozation such as a public defender
agency, the data needed for effective managemeahtth@ uses to which that data should
be madé!

1. Type of Data. Needed to Manage the OPD System

11

Managemenentails the mechanics of planning, organizing @mergizing a group effort toward a
common goal. Management of professionals inclegedbling the individuals in the group to put fordiar
their best, self directed, efforts toward achieving common goal, with the majority of their energy
coming from those individuals.

Management Datare sets of observations utilized in order to cedwal world actions into a
meaningful set of simple views in order to bettederstand operations and processes. The datasahew
manager to identify problems and opportunities tanglan, measure and to work to alter those opmarati
and processes, as appropriate, to address prohlset.

Management Data do not convey the total realityladit is going on, but serve, rather, as
shadows, like those of a shadow play on a wafirdperly designed and used, however, they provide
important flags to enable a manager to quickly $oon important areas or problems -- as well as
possibilities --, make provisional management denis and guide the manager toward further review t
determine what is actually going on, e.g. the tgali
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The data needed for adequate management of thensysust be meaningful, easily

collected, easily available to managers and foaudhe essential information that is

needed to manage the system to ensure that itsesafirces are adequately utilized and
that it is delivering the quality services requiredn order to create a meaningful

management information system, a decision must &#enmas to what information needs
to be compiled to assist managers in planning,rsigieg and directing the operations of

the system. The data must be kept simple in dadee useful and in order to be easily
collected and analyzed.

The data should be entered at the time the eveots and by the people responsible for
the events. The data also should be of assistant®e person entering the data and
utilized in his/her work. This closeness in timagerson and relevance to their actual
work contributes to the integrity of the data. ®atreated solely for a budget or a
presentation is generally not going to be as atewas data created and used in the actual
work during the course of its performance.

Management Data Reports should be used as a guideviewing program operations

and, where appropriate, as a flag for highlightneas for further review. For example, a
report of trial rates if higher or lower than expset should cause further investigation
rather than any preliminary management decision.

Data must be used or it is useless. Managers knost that the data exists, how to use it
and actually use it.

2. Essential Management Data Needed for Defender 1I8gste

The data compiled in a defender management inféomatystem needs to provide a
reflection of the work that has been done.  lempting to describeork as “number of
cases” -- and most national standards have beein sese numbers due to the lack of
data for a better measure of actual work performédowever, the extent ofvork
required for adequate representation in criminatens differs vastly for different types
of cases as do the consequences, the difficulipveistigation and the likelihood of trial.
Therefore the management data to be compiled nastabefully designed to capture
these differences which allow a manager to makeeanmgful analysis of the work
being performed and the resources required.

Advanced defender management data systems invodvadded complexity of capturing
actual work by case weighting systems (which creatage relational case weights for
all types of cases or charges) or hourly time repgrsystems (which captures the time
worked on case¥) The case weighting systems depend upon a laigéng data base

12 The Defender Commission apparently identified thpartance of time records for case activity when in
a policy statement it required that attorneys refiw time spent on each case activity. Howeverdid

not observe any evidence that this policy staterhastbeen implemented. Nor have we observed any
effort by the Commission and the staff to implemtiirg policy.
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for their creation and periodic reviews to upddie tveights to conform with actual

practice. The hourly time reporting systems depgmeh a large overhead for data entry
clerks and data integrity oversight with a sigrafit error rate frequently noted in

reporting or recording time. Although hourly refiog is used to validate case weighting
systems, it is difficult to use as a direct supswwy tool. In any event, both Case
Weighting and Hourly Reporting systems require dumeaexisting data program upon

which they can be developed.

The minimum data set needed must be capable of:

- allowing review of what the workload for the iof has been, what it is
now and what it will be in the future
- capturing differences by location of the crirtte court involved and the
nature of the defendant (juvenile, adult, nonveaspeaker) and
his/her custody status, and the case outcome;
- being detailed enough to
- analyze the work done on closed cases to deterpatterns and
problems or opportunities for management resgons
- make intelligent estimates of the work that \Wwé needed on
pending and assigned cases to appropriatelytditt the
workload among staff; and
- to raise flags to allow a manager to furtheestigate the work of
an employee to determine if correction is needed.

Well designed information systems will also haveaddements that allow comparison to
the data produced by other criminal justice agenpelice, prosecution and courts).

3. Special Issues Relating to Information Neededti®@ Montana OPD System

The 2005 Montana Defender Legislation establisheditdic agency, funded primarily

by the State which requires continuing detailednmfation regarding the work of the

Agency, including case intake and disposition déta,planning and budgeting purposes.
Nevertheless, the Agency has not provided thisrin&tion to the Commission nor even
attempted to gather essential case dispositiomnr#ton. The Commission must insist
that this information be provided and updated orolagoing basis. The Chief Defender
cannot possibly fairly and competently manage tlogqam without that information.

Yet, none of those policies have been complied estlfar as we can séé.

13 The Agency report to the Governor, Legislature 8agreme Court provides information about case
intake for Fiscal Year 2008, but no informatioraltabout dispositions. It purports to providealaad
information; however, much of this information gmjections and not actual dispositions and isatiot
inclusive. There is not any information on how tases were closed. The Commission has promulgated
several policy statements regarding “case repdr{iaglicy 108), “caseload management” (Policy 117),
“time reporting” (Policy 120), determining “profiency” of contract lawyers (Policy 135), and staff
lawyers (Policy 515) among other policy statements.
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In a letter to the Chair of the Montana Legisladofppropriation Subcommittee, dated
February 4, 2009, the Administrative Director of thefender Agency promised, among
things, to:

track the outcome of cases in the future, includimgglength of time
between a case opening and closing; and
- begin and complete evaluation of staff and conta#toirneys.

Such information is essential to supervision, plagnbudgeting and reporting as well as
supporting funding requests to the Legislatureis Tiformation is also essential for the
Commission’s supervision as well as the abilitythed Chief Defender to evaluate staff
performance and manage the system. The Commis&eds to be able to respond
regularly to such questions as:

- At what point in the legal process do the cartteand staff attorneys begin
representation?

- What is the custody status of the clients?

- What case disposition results are being achived

- How much substantive pretrial motion practice, enotions to suppress
evidence, motions in limine, etc. is the Ageneyfprming?

The Appellate Division of the Defender Agency mpsivide similar information about
the cases it is handling and their outcomes.

4, Current Limitations of Available Caseload and Adoad Information for the
Montana OPD

During the examination of the Montana Public Defamglystem, the team reviewed the
collection and use of existing management datalargde amount of data appears to be
collected in the electronic data base (JUSTWARRB]} tame from the existing defender
system prior to the creation of the State systelinhas since been in the process of
modification, but used to create limited data foe Commission, the governor and the
Legislature. However, line staff and managerseeitto not know that the system exists
or do not use the system as part of their managedwties. Thus the system is useless
in terms of supporting day to day management nettie offices.

When the team requested basic management datadfifces we contacted, we were
told by some managers that it could be obtainetidbspite repeated requests, they could
not easily come up with simple reports of casegasd, pending caseloads, or outcomes
by individual attorneys. We believe that the immaéel availability of such information is
basic to the capacity to provide any valid and nregfal oversight of the workload of
attorneys.

The State Public Defender Office was able to previdports that it used for the
Commission, the Governor and the Legislature. Hmmethe format of these reports
was not specific enough for the study team to makel workload estimates or any
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gualitative review of the services provided on undiial cases. For example, there was
no data for case activities or outcomes and no tata to evaluate how long cases were
open.

C. MANAGEMENT FUNCTIONS WHICH NEED TO BE UNDERTAKEN

In addition to compiling meaningful and currentarhation relating to the work of the
OPD agency, as described above, the Agency needievelop a realistic plan for
performing other critical management functions|udag the following:

1. Staff Evaluations

According to the map providing regional divisiomgdastaffing, as of Fiscal Year ending
June 30, 2008, there were 112 staff attorneys @@dc@ntract attorneys. Of that total 25
are managing attorneys, which include the followhyditle:

Chief Defender

Deputy Regional Defenders

Appellate Director

Supervisor attorney,

Contract Director,

Managers in most, but not all Regions, and
Training Coordinator.

In addition to the staff and contract attorneysoélthe management staff also must be
evaluated. The Commission is to evaluate the Chbiefender* In addition, the
supporting staff must also be evaluated.

How are these evaluations to be done? The samsumesaby which staff lawyers are
evaluated should be applied for evaluation of thetract lawyers who are considerably
more difficult to supervise and evaluate since somlg occasionally take cases, and they
work out of their own offices and cover a vastitery.

As has been noted elsewhere in this report, nog bak there been no meaningful

evaluation of staff or contract attorneys or otbiff, but the documents and procedures
that appear to have been developed for such eu@isaappear to be impractical to

implement for a number of reasons.

First All of the managers we have observed also hay@fgiant other duties, not
the least of which includes representation of astuttial number of defender office
clients. Even if the managers do not undertakegaif&cant number of cases, they
usually take the more serious time consuming cases.

14 \We have not seen any commission evaluations dEttief Defender.
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Second Current documents provided to the study team rddga the staff
evaluation function appear to be impractical foramagfully conducting evaluations of
agency staff and contract attorneys. The study teareived two documents: “The
Supervisor's Guide to Performance Appraisal” andhéTEmployee’s Guide to
Performance Appraisal.” Each document is datea@vi$ed November 25, 2008.” We
also received two “Performance Appraisal” documedtted March 18, 2009, one for
the staff attorneys and the other for contractrattgs; each sheet requires a numerical
assessment of various characteristics.

To date, there is no evidence that any formal exemlo has occurred. Moreover, if
evaluations are to follow the directions of the fas,” and are to be done by the “Chief
Defender” et al (see Policies 515, 135), completivegevaluation would be impossible in
light of the detail and extent of information recpd.

What is also immediately obvious is that the Mald@) 2009, rating schedule is not
consistent with the rating schedules describedhvénmanual. The manual has six rating
categories:

N.A. (Not Rated)

Unacceptable

Needs Improvement

Meets Expectations

Exceeds Expectations
Significantly Exceeds Expectations

0
1
2
3
4
5

The rating report, however, contains only threegatategories:

Acceptable = 1
Needs Improvement = 2
Unacceptable = 3

Concededly, this variance is easily remedied. d is compelled to wonder how much
thought was put into the activity, given these maietencies, and how serious is the
commitment to evaluation.

More important is that, while the procedures angedives in the manual may be
commendable, implementation, as a practical mabteithe Agency at this time would
appear to be impossible, let alone on a yearlysba3ihe staff, directed by the policy
statements to carry out the evaluations, has tao/rather obligations.

The manual states that “...performance evaluatidraged upon observable, measurable
behaviors....” (p. 5 of the manual). But the fdgattthe evaluation is entirely one
person’s observation of another person’s actionafperiod time in court at a particular
point of litigation, that may or may not be litiga of substance, reduces the evaluation
to anecdotal and subjective impressions. Merephyapg to the observation an artificial
number on a scale may give the illusion of precisand objectivity, but that would be
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seriously misleading. The work of an attorney @sawot only in courtrooms but on the
road, at jails, and in the office where the masteticonsuming and productive activities
generally take place.

The manual also directs that “performance must beitored on a regular basis...” and a
“mid-year informal Performance Review (recommendedlyhen are the Chief Defender
and other managers going to make time for all at2hThe guide further directs that “a
representative cross section of assessors seldatedassessors who had significant
opportunities to observe the employee’s...” (p.6kimiewed as part of the evaluation
process. Presumably, this would include judgessemutors, clients, supervisors, etc.
Where will the Chief Defender find the time to dbthis work, supervise and evaluate
support staff, attend to other administrative dyteend represent her own clients?

Nowhere in the guide are there provided relativaiyective factors such as trial and
motion records, case disposition results, and amihformation that are more
meaningful and substantive for evaluation purposHsat kind of information should be
easily available and not require the expenditurethef time the manual’s procedure
demands and would also provide more objective ewiak information. - The court case
result and how that result was achieved shouldtttates the foundation of any lawyer
evaluation.

A practical mechanism for conducting staff evalolasi needs to be promptly developed
and could be done through the use of the caseloddi@positional data that the study
team recommends be compiled. A good deal of thmeais necessary for caseload
control, attorney supervision and quality assessmead to be quantified, entered into
the computer, and readily retrievable through theesent computer system
(JUSTWARE). If that is not possible, then a nevstegn must be developed. Even
without a computer system, the following actiori8 &ill enable some quantification of
attorney performance and substantially improve sugien, case control, and objective
evaluation. If a computer system is not availatile,required record keeping and many
of the calculations can be made by a properly écsecretary.

First Step Every case jacket or envelope should contaitaakblined document upon
which the assigned lawyer can record each actanty length of time on the day that the
activity occurred. This should also include atids by support staff such as secretaries
and investigators. Basic information in the captbould include:

- the case number

- the court and the court number

- the charges

- date the information was filed

- date of arrest

- custody status of defendant

- date of public defender appointment
- date of first contact with the client
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- name, address and telephone number of client, siefand prosecution
lawyers and the trial judge.

Second Step: Thereafter, each court appearance or other #gtidated briefly,
summarized, e.g. jail visit, investigation, reséaretc. should be entered. That sheet
should be kept in the case jacket and the openjaalsets filed in a secure location in the
office, with all active files, by attorney name amdalphabetical order by defendant’s
name or by court case number. Supervisors andreskiattorneys should have easy
access to the files. The case jacket should tieeifile cabinets and not with the lawyer
unless the lawyer is working on the case. Theabivge is to allow easy access to the file
for the supervisor for purposes of supervision evaluation.

Third Step Most important, there must be a closing form dach case. This closing
form should be standardized and developed by a otengechnician and the Chief
Defender or other highly experienced lawyer. Thesiog form should request, in
preprinted form, the particular case category whce for the following information:

- case mo. and court
- defense lawyer's name (the prosecutor’'s name aessential but, if
practical, should be included)
- date of arrest, date of first court appearanate df defense lawyer’s first
contact with client, date closed
- status of client (in custody, not in custody)
- pretrial motions (motions to suppress, to dismisslimine, etc. with
appropriate code number
- rulings on motions
- disposition
- date
- process (plea, trial (bench or jury); verdicthding (dismissal,
etc.), if guilty {as charged, lesser charge, saoents and which
counts, or dismissal}, or not guilty)
- sentence (when applicable)
a few lines for defense lawyer’'s summary commehemny

Contract lawyers should be required to prepareidbetical closing document with the
same distribution, but adding the Contract Managehe distribution. The fee petition
should include a copy of the closing document.

The best solution is that this information be pthaeto the computer and easily and
quickly retrieved. If this is not possible, a sgary must be trained to assure that the
document is completed. The secretary should rejedour photocopies of the one-
page closing document—one copy for the computémie@n (if a computer is used) to
enter the information into the computer, one capytfie immediate supervisor, one copy
for the Regional Director, and one copy for the eflibefender at Headquarters office.
The original should be kept in the file jacket. eTlawyer may also want a copy of the
closing document. Each supervisor and the competdnician should keep his/her own
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separate file of the closing documents in a seplaee, but readily accessible for at least
a year after the case has closed. The documealdsbe kept longer in the active file for
appeals and where the sentence is probation orreéfe The office file jacket should
remain among the active files for at least 30 days.

2. Assuring Case Files Are Maintained and Complete

Trial lawyers must be instructed and supervisorstragsure that files are maintained and
completed promptly according to protocol. All sopgmg documents, motions, briefs
should be in the file jacket. The file control s&ary must be trained and knowledgeable
as to what should be in the file. Access to tteegacket by the supervisor is essential to
assist and, to some extent, in assuring that thigreexd attorney does not have too many
cases. These are all activities that can be dotieei office relatively quickly and easily.
But it does require active supervision and a petsined for the work and assigned this
activity as an important responsibility.

In the event the computer system is unable to &bsomd reproduce the required

information, then information must be calculated dyperson trained to perform the

review and calculation functions. Totals of caard dispositions must be up-to-date to
control attorney caseload; file progress summargetsh must also be reviewed

periodically to assure progress in the case. Chsseng trial, plea and motion results

must be maintained for evaluations and totals actated of each result, e.g. motions,
trials, pleas, etc. to serve as the basis of regorthe Commission and the Legislature.
This documentation should constitute the foundatarall budget submissions. At the

end of each critical period, exact numbers of caselertaken and closed and the kind of
case almost instantly calculated and reported. ctEs@st per case information may also
be calculated.

3. Providing Attorney Supervision

As things stand now in the offices we examinedrehe very little supervision, little or

no caseload control, nor the availability of supswwy staff to provide assistance and
support to lawyers. In short, even without the leations, there is little to no

supervision. Compelling supervisors to conductleatéions consistent with manual
instructions is impossible. Indeed, for supengsir follow the directions of the manual
would be a full time job in itself.

Supervision and evaluation of contract lawyers gmes different problems from that of
staff lawyers. The previously retained conflictvieer for conflicted cases recognized
those difficulties and described them in a mem@atober, 2006, to the Commission. It
was unfortunate that his position was abolished l@ds no longer involved. To date,
there appears to be little or no substantive sugierv of contract lawyers except in
reviewing their fee petitions.

The system for providing case descriptive and diggmal information suggested above,
which can provide a basis for attorney evaluataam also provide an excellent tool for
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supervision. A supervisor will have totals of aspened, closed and ongoing, instantly.
Disposition rates can be compared among lawyeesuls of litigation will be available
and easily obtainable. The length of time it takeslose a case and the quality of
results, however that may be defined, can be détetdn Problems can be spotted; for
example, if a lawyer goes for an extended periotine¢ without a trial, or if substantive
motions are not filed, or if many are filed butdseh or never successful, these situations
which may signal problems can be identified quicklWhen important problems are
noted, the supervisor may go to client files tovdeturther, look at trial briefs, and
examine the daily activity sheet in the jacketde svhat work is being done. Of course,
when the calculations signal a potential probleme, supervisor may also go to court to
observe and/or solicit information from others. nhost instances of observation of a
potential or possible problem, a conference betwkenawyer and the supervisor should
occur — with substantive, concrete, and relativebjective facts on hand for the
discussion.

Another source of relatively objective informatitor validating lawyer’s contacts with

detained defendants are jail records. Jails uskakp in and out records of visitors with
inmates. Those records could be used to verifattoeney jail visits with clients if there

are complaints or other indication of failures tsmemunicate with clients.

If the computer system cannot be used easily, asrited, additional staff may be
needed for entering the requisite information miipudRegardless of whatever system is
used, the information compiled will provide a foatidn for meaningfully supervising
staff, controlling caseloads and assuring the tual services provided. The statistics
developed are also essential for planning, budgetimd ensuring accountability to the
Commission, Governor, Legislature and the publithe Commission should have
required this level of reporting from the beginninig is unfortunate that the chair of the
committee for appropriations had to ask for thisiimation as a special matter during the
2009 legislation period.

D. TRAINING

1. Statewide Training Services

The study team was able to examine elements oftditewide training program and
attended the annual training session in Octobérat program is well thought out and is
surprisingly mature considering its recent incaptiorhe material provided is excellent
and the instructors knowledgeable. The team adseived praise from staff for the
distance learning program which uses video teclgyoto provide interactive access to
special programs from multiple locations in thet&taWe were also impressed with the
suite of recorded training lectures which is beileyeloped to send to individual offices
throughout the State.

However, some elements of the program should bewed.
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There is a clear separation between the policyréaning for contract attorneys and that
for staff attorneys. Staff attorneys are fully qmmnsated by release time, tuition, and
room and board for the large training sessions. Wi&ee told that contract attorneys, on
the other hand, are not paid for their time enthiteattending the session and also must
pay for most of the costs entailed in attendingéhmeetings. Since in some areas of the
state contract lawyers are the principle providefrsndigent legal services, it would
appear reasonable that they receive the samenigaemd level of support as staff
attorneys in order to ensure quality of servicesboyh staff and contract attorney
resources.

The interrelationships of ongoing staff evaluatiand development of meaningful
training programs cannot be overstated. Becauseheflack of staff evaluations,
discussed elsewhere in this report, there is ngpecenensive picture of what staff need to
appropriately grow in their jobs. This situatiogatls to miscommunication, with the
training program being frustrated that informatiwas been provided but not heard, and
staff, on the other hand, feeling that they have breen appropriately assisted in their
career. The need to develop a systematic polidypaactice regarding staff evaluations
must be given a high priority. Evaluations shaalklude external as well as self review.
The process must include agreed upon goals in@udlaining and mentoring to reach
those goals. The training program should have thlesponsibility of ensuring that
training is then available to address weaknessatifted during the evaluation process,
along with local mentoring. We also suggest thatlback mechanisms, such as training
program evaluations by attendees, surveys, a sigperadvisory committee and focus
groups be created to keep the statewide trainingram in touch with the needs of the
staff.

2. Local Training/Mentoring

In addition to the statewide training, attentiored® to be given to developing a sound
training program at the local level. Repeatedhg study team heard complaints from
staff about the lack of local training. When thesenplaints were examined, most of
them appeared to involve a desire for mentorstamitrg rather than lectures. Staff,
especially new staff, exhibited a desire to exnahiir craft. However, with supervisors
having full caseloads, there is a profound lacknedntoring provided by the more
experienced attorneys.  If it exists at all, it @@s to be limited to panic answers to a hot
problem, rather than ongoing counseling on thetpaof law.

One exception we noted was with the frequent stafétings in the Missoula Office, and
the type of conversation at those meetings (casessto law practice style). This type of
staff meeting could be a model for offering stadivdlopment opportunities, at least in
the larger offices.

3. Training for Newly Hired Lawyers

Entry level training for newly hired lawyers sholdé a priority. Although references
were made to entry level training programs devalpgbe lawyers we interviewed
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advised us that they received no formal trainingrupeing hired. They did follow, for a
few days, more experienced attorneys when theyladmdurt calls.

An entry level program should last at least a wae# perhaps as long as two weeks.
Elements of the program should include familiaizatwith defender legislation,
Commission standards and policies, job descriptmiattorneys and supervisors, and
career advancement opportunities, applicable cdadisions and statutory law. A
component should also include the role and impogaof motion practice and trial
demonstrations -- first, by experienced lawyers tweth by the new lawyer with a trainer.

4. Continuing Legal Education

Regarding continuing legal education, staff andtremt lawyers should be surveyed to
determine what they need. Programs should be ethrstheduled, and published for the
year in advance to encourage staff and contracydesvto set aside time for their

attendance. Contract lawyers should not have yofges to attend and their expenses
should be reimbursed.

E. Dealing with Conflict of Interest Situations

Under the law and the ethics of the legal professitawyers may not represent clients
where there is a potential conflict of interestwexn the lawyer and the client. The rule
extends to a law firm as well as to individual l&ss. That is, the conflict is not resolved
by having each conflicting client represented lifedent lawyers within the firm.

The public defender lawyer is in the same positisna lawyer in private practice in
conflict situations. Providing representation whéehere is a conflict is so serious a
problem that it may cause a conviction to -be reaaesven if there is no direct evidence
that the error was harmful to any client. Of ceynshere lawyers knowingly or should
have known, they are providing representation icoaflicting situation, they are also
subject to professional disciplinary and civil ligly may arise.

Conflict situations may arise in a number of sia. Some more frequently
encountered examples include:

- situations where two or more persons are chargéu tive same offense
and they have conflicting defenses;

- in a sentencing hearing, or in plea negotiation rehene client is
allegedly more culpable than the other;

- where one defendant has confessed, and anothabohas

- In an appeal or post conviction proceeding by @wuidér office where the
trial lawyer was on the defender staff or was atremt lawyer and an
iIssue is presented as to the competency of trksentation, the staff
appellate or post conviction lawyer is in a contfituation. Although the
appellate lawyer is_nothe trial lawyer, the conflict is_notesolved
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because the appellate lawyer is in a differenticedf the Agency from
the trial lawyer. They both report to the same Agehead.

Some would argue that all multiple defendant cgsesent a conflict and each defendant
should have presented to him/her the possibilitgadfperating with the prosecution. If
defendants proceed to trial, unity of defenses stisngthen the defense. However, such
unity sometimes breaks down in trial if not befoi@onflict possibilities are not limited
to multiple defendant cases, or even to the crihgige of the law. The point is the
conflict issue is a frequently encountered problethmust be immediately identified,
quickly and effectively resolved. At the appellatage the conflict potential appears to
be entirely ignored.

The Montana solution to the conflict issue at thal tstage appears to be to appoint a
lawyer from another regional office or, more liketp appoint contract lawyers ion the

conflict situations. In the appellate situatidme tAppellate Division appears to continue
to provide representation even though an allegaifaneffective trial representation has

been or may be made regarding the Defender staffrdract lawyer.

In the context of the Montana Defender Agency, we the question taking a twofold
thrust.

First in the multiple defendant situation where afstiffender represents one
defendant in a conflict situation, is the confliesolved by the appointment of a contract
lawyer or a staff lawyer from another region foe tither defendants?

Second where a defendant has been convicted when mess by a staff
defender or a contract lawyer, may that defendamepresented by the appellate office
of the Defender Agency when there is an allegatian the defendant’s trial counsel was
ineffective, i.e. incompetent?

As to the conflict issue at the trial level, itsgongly suggested that the independence of
the contract lawyer retained in a conflict situatior staff lawyer from another Region
does not resolve the conflict, either in form dbstance. In practice, whether intended or
not, the Agency is highly centralized. The Chiedf@nder exercises complete authority
throughout the Agency subject only to the Commissiand she is not reluctant to
exercise that authority. Regions are not indepenndatities; the enabling legislation
confers authority upon and responsibility for ewlenyg and anything that relates to
representation of the indigent to the Chief Publefender. The contract lawyer division
also is within the entire responsibility of the €hDefender. The only restraint is the
Commission’s ability to remove the Chief Directofhe Director has exclusive control
over all staff and all cases undertaken by the Agen

For example, under the Montana OPD organizatiomattire, the contract manager is
hired and supervised by and is responsible to tiiefM®efender. The Regional Deputy
Defenders are hired by, supervised by and resplensibthe Chief Defender. The
Training Coordinator, who participates in identifgi conflicts, has that same situation;
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moreover, the selection, evaluation, and appointraed retention of all contract lawyers
are the responsibility of the Chief Defender, alavith the Regional Deputies and the
Contract Manager. Indeed, the Contract Managemwelk as the Regional Deputies,
review, approve, modify or reject fee petitionsedil by all contract lawyers. Where
expenditure in excess of $200.00 may be required, contract lawyer must obtain
approval for the expenditure from the Contract Mpemrathe Training Coordinator and
the Chief Defender. The contract lawyer’s rateaihpensation and total compensation
for services are determined by the Defender Agendye Chief Defender, with or
without the advice of the Regional Defender and téamt Manager, may control case
assignments to contract lawyers and has the atithoridecide what lawyers make the
contract lawyer list and who remains or is strickem that list. Moreover, all payment
of funds must be made through and by the authofithe central auditing section in the
central Agency Office. That auditing departmentuigler the authority of the Chief
Administrator who is hired by and responsible te @hief Defender.

In regard to the second situation — appellate casasving allegations of ineffective
counsel -- some have argued that in all appellases a lawyer who represents the
appellant must be entirely unconnected to the tamlyer. The appellate lawyer,
however, must always consider an ineffective tiaalyer argument, particularly under
the current law of waiver.

Effective July 1, 2006, the OPD retained a confattorney. He was hired by and
responsible to the Commission, not to the Defelmdesctor or any other staff supervisor.
His position was entirely different and separaterfrthe Contract Manager’s. His office
was his own, not an Agency office. He presenta@pmrt to the Commission, dated
October 13, 2006, that addressed the problems we diacussed above except for the
appeal situation and other post conviction represiem. The report suggested that the
solution at the trial level is for the Commissian rhaintain a “Conflicts Coordinator”
who reports directly to the Commission and is iredefent of the Defender
Administration. He reached this conclusion aftgareining how state programs in
Colorado, lowa and Georgia addressed the triallictsfproblem. We agree with his
recommended approach.

However, we were told that the Chief Defender silpropposed the recommendations
submitted in his October report and insisted thatconflict situation be handled within

the Defender Agency, under her supervision. Assalt, the Commission ended the term
of the independent Conflict Office, effective Dedmmn 31, 2006 and lodged ultimate
responsibility for all conflict cases with the Chi2efender. Now, a Regional Director,

the Training Coordinator and the Contract Managside the conflict issue, with the

Contract Manager assigning the conflict case tawayér on the contract lawyer list or a
staff lawyer from another region. Supervision ramavithin the Agency hierarchy.

We were told that the Agency imposes a “fire waktween the Contract Manager staff
and the Conflict lawyer. However, the “fire wallt &est only bars the sharing of
confidential information — which is only one aspetthe conflict problem The Agency

hierarchy still has substantive oversight and stipen over the contract conflict
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lawyers. The Contracts Manager, the Training Coatdr and the Region’s Deputy
Defender remain under the total control of the €biefender for all other purposes. All
three are employees at will -- hired, fired, disiogd, etc. -- by the Chief Defender. The
Regions are simply noindependent. The potential conflict with appelland post
conviction matters is also totally ignored.

The appropriate solution is to establish a trial appellate office entirely separated from
the Defender Agency. That office must be indepahffem the existing state defender
agency. In a few cases where more than two defésdae charged, the trial judge
should appoint a private lawyer who is without @eynection to the Defender Agency,
either as a staff attorney or a contract lawyer.wauld be best to have state funds
separate from state defender accounts pay foe thyogointed lawyers. However, if state
funds are not available, funds will have to conmnfrthe county. This solution would

return control over conflict lawyers to the triadpe in the very few cases in which such
conflicts arise and cannot be handled by the recemd®d independent conflict office.

While this proposed solution would, unfortunately,a limited way defeat one of the

objectives of the 2005 Defender Legislation, it Wobe a far better option than the
current practice. The independent alternativeceffhowever, is the better solution as
long as the private bar involvement remds.

F. THE ROLE OF THE COMMISSION
Pursuant to the Montana Public Defender Act (CI®,42005}), the Office of the State

Public Defender was established. A very importamwhponent of the program was the
establishment of an eleven member State Public rMdefe Commission.  The

15 Commission Standards I, 5A and 5B address thdélicoproblem but authorize appointment of conflict
lawyers from the Defender Agency staff who are different Region or a contract lawyer. Brieflyet
Regions are described in this standard as indepérdéties and create the illusion that each Regio
operates independently. The Appellate Officendilsirly described as an independent office. Bat th
not the fact! While the Legislation authorizes @@mmission to create up to 11 Regions, neither the
Regions nor the Appellate office are independeitsin fact or in practice. The Defender Legigati
very clearly and unequivocally vests complete swipery authority of the entire system with the Ghie
Defender. The Chief Defender is the sole persspamsible to the Commission. As noted above, the
Chief Defender by legislation has the authorithite, fire, discipline, etc. all staff. That indes the
Appellate Director, the Contract Manager, and tegiBnal Defender Directors. Furthermore, all s&ff
employees at will. The authority of the Chief Deder over the staff is unlimited, except as to gane
principles applicable to any public employee. Btandards statement, “Neither the Chief Public Bede
(or anyone else in administration) exercises gémerarol or influence over the handling of indiuial

trial divisions or appellate division cases, haseas to client files...” is simply not the fact imaptice or
under the provisions of the 2005 Defender Act. M/tlie Chief Defender may not get involved in any
particular case, she has the authority to do sorebWer, this Defender Director made it very cleathe
study team that she emphatically exercises thataao hire, fire, discipline staff at any leveDne of our
concerns has been that there is not sufficiendditlen by the Chief Defender. Her response to that
concern has been that she has the responsitilégefore, she must be involved. It is inconsisterassert
independence for the Regions in terms of confliatters, but, at the same time, complete authoyitthb
Chief Defender and administrative office over adittars in the Regions and in the selection anchtiete
of contract lawyers.
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responsibilities of the Commission include hiringChief Public Defender for the
Agency, and approving a “strategic plan” for thdivdey of public defender services
across Montana.

In addition, according to the Statute, the Commissmust also “establish statewide
standards for the qualification and training ofoatieys providing public defender
services.” Moreover, these standards must inshae the lawyers are competent to
handle the cases to which they are assigned. Airgpto the Act, the standards must
also “provide for caseload parameters, performamecigeria, and performance
evaluations.”

In fact, the Commission has done far more thamtimmum. The Commission has met
monthly since its creation. They have authorizédegional offices and a headquarters
office in Butte. They have also hired a Chief Defer and provided for the use of
contract lawyers in sparsely populated regionsiarabnflict cases. The Commission is
also required by the Act to insure that contrattiraeys also operate in accordance with
standards adopted by the Commission.

This Commission has gone far beyond the minimunuirements contemplated by the
Act. This Commission is one of the first in the udtry to adopt the “ABA Ten

Principles of a Public Defense Delivery System,’ichhwas recently promulgated by the
American Bar Association. The Commission had alsimpged protocols for the

utilization of mental health professionals, abadidhthe existing Appellate Defender
Commission and established a new Office of Appellaefender for the provision of
counsel in appellate matters for the indigent, Whiould be part of the OPD.

With respect to determining eligibility, the Commsisn changed the process for
determining who shall qualify for public defendesngces from the judiciary to the

Office of the State Public Defender. Under the mawcedure, the OPD reviews “a
detailed financial statement” and an affidavit frahe defendant. The defendant will
qualify for defender services if his/her incomeatsor less than 133 percent of federal
poverty guidelines or if he is unable to retain petent private counsel without

substantial hardship. The determinations of tleeSPublic Defender are reviewable by
the Court.

Of additional significance is the Commission’s s in June, 2007 of standards
relating to the responsibilities of counsel in thal of a criminal case. These standards
are designed to be all inclusive, covering matten the attorney-client relationship to
caseloads, to duties of defense counsel includiegeldping a theory of defense,
discovery, training, etc.

In sum, this Commission has given considerableghbto the range of issues the new
statewide defender system should address, provisign and guidance in numerous
areas. Unequivocally, the Commission deservesititfeest marks possible for its role in
the creation and development of this defender syst&hat is not to say that numerous
challenges remain, many of which are addressdusnéport.
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G. CASELOAD AND WORKLOAD DATA

Adequate data to describe the Agency’'s caseload (eimber of cases handled) and
workload (e.g., the nature and extent of time indliag the caseload) is essential to

provide an accurate picture of the work being pentxd as well as the resources needed
to perform it. Case disposition data, indicating #ge of cases at disposition, the method
of disposition (e.g., trial, plea, etc.), and thegume of the disposition (e.g., guilty, not

guilty, dismissed, etc.) is essential for a numbkreasons, none the least of which

entails assisting supervisory staff of the OPD ¢sign cases fairly to the staff and

contract attorneys, supervision of case progresduation of attorney performance, and

planning for resource needs and appropriation igue

As noted earlier, currently, the OPD uses a sydteown as JUSTWARE into which
OPD lawyers are to enter information about the £éisey are handling. Deficiencies in
this process have already been noted.

1. Assessing the “Weight” of a Case: Attorney CaaélStandards

In order to fairly distribute the cases acceptedercy staff developed a system of
weighted system of units assigned to each caserdiggoto. case type which was
designed to reflect the relative work entailed endlling the particular type of case.
Under this system, the following weights are assign

Case Type Equivalent Case Unit

Felony 1.00
Misdemeanor 0.50
Petitions to Revoke 0.50
Dependent and Neglect 1.50
Guardianship 0.50
Fugitive 0.25
Civil Commitment 1.50
Juvenile 0.75
S.CT. Appeals 6.00

Based on these conversions of cases by case tyg@séounits, the following maximum
case units have been adopted:

(2) In a 12 month period, no attorney can begagsl more 150 case units.
(2) In a given month, no attorney can be assigneck than 15 units.

While this attempt to weight cases in terms of ibegel of effort required for
representation is admirable, the approach usedurasrous deficiencies:

First What is the foundation for determining the weégghMost case weighting
systems that have been developed in other juriedgthave been designed based on an
analysis of the actual time entailed in handlinfedent types of cases. Not only was this
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analysis not conducted in Montana but the inforarathat would be helpful in validating
the case weights developed is not maintained. Wéhtte basis for determining that a
dependent and neglect case takes 1.5 times thd effa felony case? or that two
misdemeanor cases equal a felony in terms of timdecéfort?

SecondWhy was only a general “felony” category used wh# other categories
are relatively discrete and narrowly constrainéglony offenses range from non-violent
property offenses to capital murder. Usually, pneperty offenses are relatively easily
resolved. On the other hand, capital murder casemlly present several unique
problems in trial and sentencing procedures whrehrelatively complex. Accordingly,
felony cases should receive a range of case weights

Third: No allowance has been made for cases that regiial.

Fourth Although National Standards suggest a maximumeload of 150
felonies per lawyer per year or 400 misdemeanorslaeyer per yedf, these are
approximations only, and should be tested agahestréal world in the jurisdiction in
which they are applied to maintain accuracy. Thenlbers promulgated in national
standards constitute a rule of thumb only, andrntbeber of cases that a lawyer can
handle in a given year may vary with the amountrafel necessary, whether or not
investigators are available, the level of expereotthe lawyers, etc. At a minimum, the
management of the OPD should consider a caseladg & determine how much time it
takes to close different categories of cases ilMbstana Courts.

Fifth: An additional problem to be overcome with impletieg a case
assignment system is that managers do not maiataup-to-date current caseload count
for the lawyers they supervise. At the presenetime OPD is unable to quickly and
efficiently keep abreast of case intake and disjpwsfigures for cases being handled.

The present caseload standards therefore do peiaapo have any support or
foundation'’ Moreover, caseload standards are impossible pteiment without easily
retrievable and relatively descriptive case closiaprds.

Sixth: Apart from the soundness of the caseload stasdideloped, the last and
perhaps most important question is what does OPDhdm all staff are at the maximum
caseload and budget constraints prevent assignmeantract lawyers? We could find
no policy that would be applied in such a situation

'® Need citation

171t should be noted that the Defender CommissiomtexdaPolicy No. 120 entitled, “Time Reporting”
with an effective date of July 1, 2006. It reqdifall attorneys... (to) maintain and report work érfor
each case...biweekly....” Time was to be reportedritnements of 0.10 of an hour.” It is apparent tha
this policy has never been implemented. If it badn implemented, it would have been an excellent
resource for developing relatively objective caadlstandards.
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2. Examination of Selected District Court Case$Reqgarding Method of
Disposition

During the course of our interviews, some individuaxpressed concern that the
Defender Agency was compelling too many clientplead guilty because of having too
heavy a caseload and were pressured by administrato record a high rate of

dispositions. Since, unfortunately, the Agencyldawt provide data on the method of
disposition for cases handled by OPD staff or @mtattorneys, we therefore hoped to
shed some light on the issue through a cursory mion of randomly selected case
files entailing representation by the OPD staftantract attorneys.

During the January, 2009 site visit, a sample ofcbAcluded District Court cases in
which the State Defender Office provided repredemtan Lewis and Clark, Missoula
and Butte-Silver Bow counties was examined to deitez the method of disposition
(e.g., plea or trial) as well as any other substarmnotions that had been filed. Of these
58 cases, 29 had been assigned to contracteytamd 29 cases were assigned to staff
attorneys.

All reviewed cases were all originally charged elstiies.

The results of our examination, summarized beloarevderived from the summary sheet
(“Case Register Report”) that is part of the cofie for each case. This report
summarizes the progress of the case from the fidinthe information, e.g. the official
charging document that starts the court actionaatvises the defendant of the charges, to
the finding, or verdict, judgment and sentencifigial court post sentencing proceedings,
including probation violations were also recordbd{ are not reported here unless the
judgment was modified or reversed. The dockedndcontained the names of the trial
judge, prosecutor and defense lawyer and recbelddte of each court appearance, and
in very brief summary form, what occurred in eaohrt appearance.

The results of this examination were as follows:
(1) Cases Handled by Defender Staff Attorneys (29 cases):
Total convictions on pleas if guilty: 23

Of that number

- 10 appeared to be pleas of guilty to a lesser ehidwan originally filed, or
to fewer counts than originally filed.

- One of the examined cases went to jury trial, tesyin a guilty verdict.

Three cases were dismissed:

- Two of these entailed a motion to suppress tiendant’'s statement
which was litigated and in which the trial judgeed against the defense.
Nevertheless, the case was dismissed on thesstat#ion. (The docket
record does not disclose why the prosecution mawelismiss the case.)
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Three other cases were dismissed although therenwaadication on the docket
record of any pretrial evidentiary litigation, onyaother information explaining the
dismissal. In all cases there were omnibus maletes set. Motions probably were
filed and ruled upon, but the docket records dsatbneither the kind of motion nor
the court ruling, except where a motion requireidientiary hearings.

(2)  Cases Handled by Contract attorneys(29 cases):
Total convictions on pleas of guilty: 27

Two separate cases went to jury trial. In botkesa verdicts of not guilty
were returned. Pretrial motions of substance viged in two cases, but
rulings were adverse to the defense and are iadlidthe 27 guilty pleas.

It should be noted that the large majority of guitileas resulted in either deferred
sentences or in a specific sentence of incarceratiposed but then entirely suspended
for a period of probation. A number of violatiooiSprobation allegations were recorded.
However, because most cases were from July 1, 200&arly 2008, with probationary
sentences still being served, it would be impossibldetermine how many probationary
sentences was successfully completed.

One may conclude from- this limited docket analybet there were relatively few trials
being conducted but that those that were condumtedited in not guilty verdicts.
However, the present examination was very limited tnhe sample small, involving only
three District Courts. Dockets of the courts wherast misdemeanors are disposed of
were not examined. Unfortunately, the Defendernyedoes not maintain and report
any statistics illuminating the results of its egentation of clients. The least one may
say with confidence is that this examination dogisatieviate concerns that the Defender
Agency may be churning out guilty pleas when cabesild be contested. This issue will
be further discussed in subsequent sections ofdpt.

H. PROVIDING ADEQUATE AND USEFUL |INFORMATION TO THE COMMISSION AND
THE LEGISLATURE

The Legislative Committee reviewing OPD’s statsticsubmission for FY 2010
criticized it for failure to provide the requiredformation it needs to justify its budget
and any increases thereto.

“Data such as the total caseload and workload efihblic Defender Program is
not available. The lack of total caseload and \Wwa# data makes it difficult to
evaluate the Agency’s resource level in comparispnhe work that must be
accomplished. The Agency did provide informationtbe number of new cases
assigned...however, without data on the number af chssures and active cases
that are open, the net increase or decrease inoadsés unknown....The
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Legislature’s ability to correlate funding with thevel of cases or work that must
be accomplished is compromised by the lack of dataet increase or decrease in
the total caseload and workload.” (LFD ISSUE fo912 BIENNIUM
DISCUSSION)

Initially, the Agency submitted to the Legislatulee number of open cases assigned to
each lawyer; however, it did not submit informatmm cases closed. After receiving this
criticism from the Legislative Fiscal Division, deebruary 5, 2009, the Agency then
submitted information on case closures. It is ldojp@t such information will be tracked
now by the Agency and supplied on a regular bagigshe Commission and the
Legislature.

In its draft of “measurable goals and objectivesir fthe Joint Appropriations
Subcommittee on Judicial Branch, Law Enforcemend, dustice, on February 4, 2009,
the OPD had promised the following for next year:

“OPD shall track the outcome of cases.
OPD shall track the length of time between @&saspening and closing.
OPD shall report on the overage cost per cqse ty
OPD management shall monitor attorney caseltmdssure that if they
exceed 150 units the attorney is spendinglatedime on clients’
cases.”

Of course, in order to accomplish these goalsethelt have to be a major change in the
Agency’s operations in terms of the data it congpind the uses it makes of this
information. For example, in interviews with staffid contract attorneys, some contract
attorneys stated that they had never heard of JUSREY and did not submit any
statistical information on their cases to the AgendVith respect to staff attorneys, at
least in one of the offices, the type of case isracorded (e.g. murder, robbery, etc.), nor
the method of dispaosition, nor the ultimate disposiof the case.

Even if the closure of cases is recorded, (asemiency’s submission to the Legislature
on February 5, 2009), that information alone isiffisient. At a minimum, additional
descriptive information regarding the dispositior.g., the method of disposition (bench
or jury trial, plea, etc.) needs to be providednedl as the length of the outcome (e.g.
guilty, not guilty, guilty of lesser offense,), ¢ence, etc.) to provide an accurate picture
of the case disposition and the success or failofake public defender system. For
example, if in the first year there were no tri&lgt every case was disposed of through a
plea agreement or finding of guilty, but then ie gecond year, “not guilty” appeared in
the system, and there were a significant numbéniai$, a clearer picture of the progress
of the OPD would begin to emerge.

Capturing the above information is also requiredh#g Agency is to comply with the
mandate of the Legislature to provide it informatmn the number of cases which were
closed in the prior year and how many open casas #ire now.
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The Agency also promised to provide cost data pg tyf case. Again, this will not be
possible unless the nature of the disposition oheaase type, including its opening and
closing dates, are recorded in the informationesystProviding an accurate and complete
record of this information is a challenge for thgefscy, but it is one it must meet if they
expect to be refunded in the years to come.

This information is needed not only for the Agercynternal management and
operations. It is also becoming apparent that tHeD'® failure to have critical
information describing its work is creating a paopression in the Montana Legislature.
As the situation currently stands, the Defender nge will bear much of the
responsibility if it is under funded for the 2010124 years. It has not fulfilled its
obligation to document its caseload and its digmrsbf cases in detail. The Agency has
not illustrated in concrete terms the serviceseitfqrms, the benefits it provides to the
State, and its accomplishments, and it has faibeddcument its resource needs with
concrete, objective data. That is the Agency'stfatino one else’s.

Other sections of this report further address geeaf disposition data.
l. ROLE OF THE CHIEF DEFENDER: ACCOMPLISHMENTS AND CHALLENGES

The role of the Chief Defender in the Montana SRwblic Defender System — or any
other state defender system — entails providingleadership, management skills, and
vision to ensure that the public defender systefecgfely carries out its mission and
adheres to applicable professional standards agpsldéve requirements. In addition to
the legal expertise and knowledge of the issueseaimohents entailed in an effective
indigent defense service delivery system, the osiequires the management expertise
required for any large organization — resource kbgreent and allocation; human
resource management, training, budgeting, staffifapetc.

The present Chief Defender, Randi Hood, the recipod the Public Defender of the
Year award in 2004 and recognized throughout tht sts an outstanding attorney, had
previously served as the director of the Helenalipudefender office. Moving from a
county funded defender office with a staff of sewdawyers and two or three support
personnel to a newly established state agency hitidreds of staff and thousands of
cases in a state as geographically large and canmgdeMontana presents a major
transition, however, with monumental challenges.

To her credit, she has accomplished a number admiagks necessary to implement the
new system, including:

- Organizing the state agency into 11 regionaktefi

- Hiring trial lawyers, appellate lawyers, and adisirative staff and creating a
supervisory structure for them to work within;

- Contracting with private lawyers to take conflamtd overflow cases as well as
cases in sparsely populated areas

- Creating a training program for all staff
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- With the help of the Commission, establishing ndeds for the staff,
promulgating rudimentary caseload maximums, opeggirocedures for the trial
lawyers, protocols for mental health, indigencéteon, a manual for the
investigators, etc.

And yet, with all of the implementation tasks shas laccomplished, there are areas of
concern highlighted throughout this report whickate to the overall management and
leadership functions which the Chief Defender ndedsrovide that have not been fully
developed and which must be attended to if the Agas to grow and deliver the
promise of effective legal services to indigentsttlthe Montana Legislature, the
Commission, and the public envisioned. In paif #ituation may be the result of mixed
expectations the Commission may be setting for @Gimef Public Defender — e.g.,
primarily litigation expertise? Or primarily the gartise needed to manage and develop a
large, complex organization such as the Montandi®lefender Agency and ensure
that it complies with applicable professional stmd, is responsive to public concerns,
and is accountable and transparent in terms opigsations and use of resources.

Among the range of current challenges confrontheyAgency which became apparent
to the study team with which the Chief Defender nugzal include:

. Policy Re Enforcing Caseload Limits for Attorneys

Attorneys apparently are not allowed to refuse €aseen if they feel that they cannot
handle them due to their heavy caseloads. Thisatsin violates American Bar
Association Ethical Standards and should be redersil and dealt with in a serious and
thoughtful mannet®

. Ensuring Representation at First Appearance

Public Defenders are expected to represent indigdontana citizens accused of
crime prior to their fist court appearaniceln Cascade County, for example, the Public
Defenders do not fulfill that function. Althoughey appear in Court with the defendant,
they tell him/her and the Court that they do ngrresent the defendant yet. It is not until
after that initial appearance that the defendegjsresentation officially begins. (See
Appendix B with correspondence and petition filed an Donovan challenging that
procedure and resulting Order for Cascade County.)

. Conflicts of Interest

As discussed earlier, there are several possililatgins that can create conflicts of
interest based upon the present structure of tleméyg

18 See ABA Ethics and Professional Standards 06-2806).
19 SeeRothgery Note 2supra.
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- when there are co-defendants, and one co-defemslagpresented by an
assistant public defender from one regional offiaed the second co-
defendant is represented by an assistant pubfender from another
regional office;

- when one co-defendant is represented by a canénager and the second
co-defendant is represented by a staff lawyer ftben nearest regional
office.

The reason that these situations constitute p@asstoiflicts is because in the case of two
lawyers from two different regional offices, thegth are ultimately responsible to the
same Chief Defender. Similarly, in the case of thents represented by a contract
attorney and a staff attorney, both lawyers argnaliely responsible to the same Chief
Defender. (This issue is discussed in more digt@hother section of this report.)

. Staff Morale

The study team was told over and over again tlat storale is low. The problem was
reflected in numerous interviews with staff, ané thigh turnover in the Agency. For
example, five of the original regional directorseeamo longer employed despite the
relatively brief period in which the state systeastbeen operating. While there may be
number of reasons for this -- the work itself ieessful, and the pressure on defense
lawyers is enormous — it is clear that other fagtdiscussed below, likely also play into
this situation. A number of interviewees charaegezt the office environment as one
promoting “a climate of fear and retribution” afdanagement by intimidation.”

. Salary Discrepancies

A number of factors play into the perception — aedlity -- of salary discrepancies
among OPD staff. First: the defender staff recédss money for their work than the
prosecutors who do comparable work. Second: tthees not seem to be a clear track in
terms of who receives what salary, when therelvélraises, and what those raises might
be based upon. Third the perception conveyed Iyesmterviewees that the Chief
Defender plays favorites in assignments, promotiaadary differentials, and in the
allocation of resources to regions, depending wploether one is in her “inner circle”

. Staff Perception that Resources are Unevenly Disked
There is a feeling among those we interviewed thatAgency does not treat all of its
offices consistently or fairly. For example, it svaoted that there were fewer lawyers
designated for the Billings Office, than for thedgoula Office which serves a smaller
population. When this comment was relayed to thefDefender, her response focused
on the possible source of the comment rather tisasubstance.

. Hiring Process
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A related problem resulting from the Chief’'s Deferid lack of delegation of authority is
reflected in the hiring process which reportedislisw. The Chief Defender feels that
she must personally hire all staff. Again, thisinspossible given the rest of her
responsibilities. A possible solution is for herdelegate responsibility for recruiting and
interviewing to the regional deputies and/or manggttorney in the office seeking to
hire the staff, with her “signing off” at the end the process. Of course, the Chief
Defender must provide oversight. But the regiodaputies are in salary exempt
positions and therefore should be able to exereppropriate hiring and firing
responsibilities. Although the Chief Defender ntegve the ultimate responsibility to
hire and discharge staff attorneys, she shouldbbe t® rely upon applicant resumes,
reports and the evaluations and recommendationth@fregional deputies for the
information needed to make these decisions. Theegarinciple applies to decisions
regarding contract lawyers.

. Availability of Investigators

With respect to the use of investigators, contedtirneys were told that investigators
were no longer allowed to work on misdemeanor cashsis limitation will seriously
damage the defense ability to prepare these casésal or plea, and would also violate
Commission standards.

. Case Reviews with Attorneys

Although there are staff meetings conducted in ewagional office, cases are not

generally discussed with the lawyers. These regeldews are extremely important so

that experienced attorneys can review each defendaseload to give suggestions for

motions, strategies, etc. based upon their expariemd thus avoid tactical or legal

errors. The lack of such reviews may be due tohtbavy caseload carried by each

regional deputy director. If that is the case, ppehthe number of cases carried by the
regional directors should be substantially reduced

. Perceived Arbitrary Reductions and Delays in Canthdtorneys’ Vouchers

Contract attorneys do not receive supervision efrtbases; however, their fee vouchers
are often cut. Recognizing that many contractrattgs are working below their normal
billing rate, to add injury to insult, the fee regts that they do submit are also frequently
and arbitrarily delayed for weeks or up to four ti@n In addition, although office
expenses associated with public defender cases afteraged $125.00 to $160.00 per
month, they received only $25.00 per month from Algency for these expenses. For
these reasons, some of the contract attorneysuwlthat they only accept a limited
number of cases per month, mostly misdemeanors.

. Availability of Research Tools and Training for G@tt Attorneys
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Several contract attorneys stated that they cooldyet access to LEXIS or WESTLAW
through the Agency, nor were adequate law libramieslable to the staff. Other contract
attorneys told us that they received no reimburserfae travel costs to attend training
provided to staff attorneys. With a system sucMastana’s, with heavy reliance on the
services of contract attorneys, these problems teebd dealt with promptly.

3
N
N

4
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IV. CASE STUDY: REGION 9: BILLINGS (YELLOWSTONE
COUNTY

Although the limited resources available for thiady precluded visits to each of the
eleven regions plus the central office, severaloregwere selected for on site study
which appeared to be reflective of the range ofiassthe regional offices were
confronting. The results of the study team’s visitRegion 9 (Billings/Yellowstone
County) are summarized below because they prawdexample of the problems being
experienced in the present system, recognizing ttatsituation in Billings may be
worse than in other regions.

Billings is by population the largest city in Mont with a population is 97,000.
Yellowstone County had an organized public defersystem for several years prior to
the July 1, 2006, when the present state agencyonested. The county employed
defender staff who, according to reputation, penied adequately. However, with the
development of the state system, the office becangeof the 11 regional offices and
additional responsibilities for appointing ‘attorsetp non criminal cases (e.g., juvenile,
dependency, etc.) was added. The office staff,evew was not increased, but the
present contract lawyer program was added.

The fundamental problem at the Billings Office ceyed to the study team is that the
office is understaffed., resources are not allatate proportion to their caseload and
training is inadequate. These problems are fudbecribed below.

According to statistics provided by the Chief PalDefender to the Public Defender
Commission in a September, 2007 meeting, the B8li®ffice handles more case than
any other office in OPD, as reflected in the follogvstatistics:

Billings (Region 9): handled a total of 7,710e&=a$or the year
Missoula (Region 2): handled a total of 5,271 sdeethe year.
Kalispell (Region 1): handled a total of 4,742esa year.

At the time, Billings had 14 attorney positions bot all of these positions were filled at
the time of the team visit in October, 2008. Nuowar attorneys have left over the last
two years. As of March 2009, the authorized stgffihad been increased to 16
attorneys® Missoula, on the other hand, has 22 attorneys lplw school interns. (The
University of Montana law school is located in Migta.) Kalispell has 13 attorneys. (16
attorneys as of March, 2009)

Available information indicated that the Agencyoaktes more money per case to eight
out of the 11 Regions than it does to Billingsivi@ing the total number of annual

2 Two attorney positions were added for the Regiore Office in Billings as of March 2009.
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caseload by the number of attorneys authorizedattioeney/annual caseload ratio in
representative regions is as follows:

NO. AUTHORIZED ATTORNEY /ANNUAL
REGION ANNUAL CASELOAD ATTORNEYS CASELOAD RATIO
Region 1 (Kalispell) 4,742 16 1/296
Region 2 (Missoula) 5,271 22 plus law school 1/239 (not factoring in
interns law school interns)
Region 9 (Billings) 7,710 16 1/481

The report did not distinguish “case” to indicatee tkind of case, e.g. felony,
misdemeanor, etc. While it is not clear how “cases& counted, the summary is
presented for purposes of comparison to addresssfue of understaffing and case
overload that was raised during the course ofdtudy.

The understaffing situation in Billings results defender attorneys having too many
cases and are considerably over the caseload stan@stablished by the Public
Defender Commissioft.

The caseload limits established by the Commissiersapposed to prevent each attorney
from handling more than 12.5 units of cases atne.ti As noted elsewhere in this report,

“units” are defined by case type, e.g. felony =hilsdemeanor = 0.5, etc. However, this
limit does not appear to have been followed. Matgrneys in the office have 70 to 125

felonies at any one time. According to informatibie team received, when the office

was a county system, the number for felonies wa®nike 40 at a time.

A case cap under the proposed weighting systenm, i€¥ellowed, is unrealistic because
the more complex felonies take much longer to rdimeth disposition and cases are not
being distinguished on the basis of complexity uride weights proposed. For example,
a murder carries the same weight as a felony tasfe. This lack of differentiation for
felony case weights means that attorneys will hameincreasing number of more

2 It is interesting to note that in a report foe thiscal Year ending June 30, 2007, Region 9 had a

total case count of 6,740, with expenditures totp$2,940.963. Missoula’s case count for that yeas
5,697, with expenditures were $3,367,054. Billimgported over 1,000 more cases than Missoula, yet
Missoula received $426,000 more than Billings. fEh®as no explanation for this remarkable diffeeenc

This pattern of Region 9 accumulating considerabbre cases but less funding appears to have
continued into Fiscal Year 2008. Reported cases®g in Region 9 for that year were 5,347, whigL3,
cases were opened for the same period in Regidissgula) Nevertheless, Region 2 was authorized to
have 22 staff lawyers, and Region 9 was authorordg 14 staff lawyers. Differences in contract yew
activity cannot account for the difference, butretieere, Region 2 reported 41 contract lawyersainéd
while Region 9 reported authorized 39 contract lensy

On their face, the Billings’ staff complaints redmg inadequate allocation of resources appear to
be justified. That office continually opens morases, yet receives materially less funding thamroth
offices. There does not appear to be any explamddir the disparity, nor has management takersdiep
address the problem. Staff members believe tleadligtrimination arises because the office hasatepiéy
asked for increased funding and complained thatloads are too heavy. Therefore, standards cdmenot
complied with.
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difficult cases as time passes since the easiesscasl be more quickly closed. As has
been suggested, if a weighting system is implentenficlonies should have two or
possibly three different weights assigned numdsidal reflect the relative complexity of

the case.

The reported inequity in resources provided to Bedi gave rise to the following types
of specific complaints from staff attorneys regagdihe present work load:

- We cannot meet with incarcerated clients on eklyebasis. If we have
25 incarcerated clients at one time, which is wam, we would have to
spend 25 hours a week meeting with incarcerdtedts. We typically
meet with other clients, read and investigatsfiprepare motions,
prepare for sentencing, etc.

- If we conduct initial client interviews accordito the standards, each
interview would take three or four hours. If veeeive three new cases a
week, which is common, we would need to spenddalitional 12 hours a
week just conducting initial client interview#lso, at initial client
interviews, we rarely have a copy of the invesiige file, so talking about
the details of the case and evidence would bastenof time at that point.

- The standards require that we remaove any coneations barriers. Many
indigent clients have hearing and/or vision peotd, literacy issues, or do not
speak English. There is no funding to buy thearimg aids or glasses. We do
not have the staff to meet with illiterate cliemaind read the investigative file to
them. We also do not always have the fundingretranslators for non English
speakers, and sometimes translators are not slaxajlable.

- The standards require that we always examinsipalyevidence whether it is
drugs, weapons, etc. This is not being doneusecae do not have time.

- The standards require us to view every bit afi@and visual piece of evidence
such as DUI tapes, pictures, surveillance tagtes, This is not being done; we do
not have time to do it.

- Prisoners arrive only 15 minutes prior to fepipearance. A dozen or more
clients are wusually in court for arraignment. Neeparation can be done in
the 15 minutes before a lawyer must be in court.

- The Standards require us to advise our cliehthe effect a state conviction may
have federally. This is unrealistic. Most statolic defenders do not even know
what the federal crimes are, such as the Hobbsl&cty Act, or RICO let alone
how to calculate federal sentencing guidelinese d&frtainly do not have time to
run the guidelines or counsel our clients aboydications.
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- We do not represent clients at pre sentenaevieivs as the Standards require
because of our heavy caseloads.

In addition, many attorneys have had claims andptaims made against them by
defender clients. According to the staff, thisaibyproduct of understaffing and their
high caseloads which do not give them enough tintle iwdividual clients.

Attorneys are Not Trained Properly

The turnover among attorneys in Region 1 has bedmngh that some attorneys are there
only a few months, and they cannot be trained it @#imount of time. The more
experienced attorneys are too busy to help theebgssrienced.

There is no formal training in plaéé. The novice attorneys are just thrown into a full
caseload and left to sink or swim.

Attorneys Who Voice Concerns are Retaliated Against

A common staff complaint was that the Defender Agyeis run with fear, secrecy, and
retaliation. Most people are afraid to say anyghabout the working conditions or
workload because they are afraid of being retaliatgainst. Morale is very low.

Other Complaints

- Management lacks appropriate training.
- The computer system (JUSTWARE) is worthless.
- Funding is inadequate. (“We buy our own pens.”)

Region 9 now has its third Deputy Defender DirectdWe do not know why the first
Director left. However, we understand that theosecDirector left because the workload
was. not manageable and the central office was ohg®istance, instead, it was an
obstacle.

While the problems described in Billings may be enacute than in other Regions, they
are, nevertheless, reflective of problems at Isagéral other Regions were experiencing,
resulting in perceived difficulties in their abylito comply with Commission Standards
and Policies. The problems may appear more acutillings because the state took
over what apparently was an efficient and effectiwenty defender office.

One of the principal benefits of a state fundedypam is flexibility and the capability to
transfer resources from one locality to anothemexessity requires. In the example of

% There is a staff training coordinator in a sakexgmpt position. He has presented a number ofingi
sessions. The problem referred to here may bg #ratning for the new, inexperienced staff andtcact
lawyers.
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Region 9, however, the office has not seen anyifgignt increase in resources
commensurate with the caseload it is undertaking.

The problem may lie in the failure of the headgemrtoffice to extract adequate case
intake and disposition data. Such data, with gmaite detail, should be received at least
monthly. The limited data that the study teamreagived appears to be a product of our
requests -- and not data immediately at hand o+ a result of demands of the
Legislature. As inadequate as the available dgtét does have some value in giving
notice that Region 9 has been seriously understafféevertheless, the study team sees
little indication that the available, though lindtiedata has been used in any way as part
of the Agency’s management or planning functions.

The situation in Region 9 also illustrates thelitytiof enacting quality standards and
policies, but ignoring their implementation. Tla@dre to implement those standards and
policies renders those standards and policies mgkasis, or even worse, misleading. It
may be that the failure of the Agency’s interndbmmation collection is part of the cause
for the uneven distribution of resources. The iB#$ situation is one additional
illustration that there is not enough informatiagiriy compiled to adequately manage the
Agency.
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V. RECOMMENDATIONS

The following is a summary of the study team’s raoeendations, many of which have
already been presented in the body of the repdre. fEcommendations presented are
designed to address the information and managemeintiencies that have been
addressed in the foregoing sections of this remod assist the Commission in
developing further its strategic planning efforts.

A. M ANAGEMENT AND ADMINISTRATION
Recommendation :1The OPD needs to provide detailed informationabequately

describe the Agency’s caseloads, dispositional ggses, attorney workload, and related
data that describes the Agency’s operations andices being performed.

The 2005 Defender enabling legislation requiresAfency to provide detailed caseload
and disposition information. Defender Commissidan8ards and policy requires the
same information in more detail (Standard V-1, &@jdy 115, 108). That information, in
sufficient detail, has been promised by OPD stdthat promise has not been fulfilled.
As a result no data driven substantive oversiglpbissible. Caseloads of staff attorneys
and contract lawyers are at best minimally condaylistatistics on case disposition are
not accumulated or reported. Time records of dtaffyers also are required (Policy
120). However, we did not see any such recordstalhly, no such records are referred
to or utilized in any evaluation of lawyers, assigmt of cases, or performing the
supervision function. - There was substantial ewidethat at least some of the staff
lawyers have too many cases, and many of the Cosionistandards are not followed
and, perhaps, totally ignored.

Recommendation 2. The case weighting system should be refined tovigo a
meanirgful reflection of the work entailed in handlingfdrent types of criminal cases

The Agency does not have a workable caseload dsystem. A case weighting study
is needed to determine the time it takes for varicase activities. While there was a case
weighting system presented to the Commission, #nm®us weights assigned to a variety
of cases are the product of unsupported perceptods in some instances, patently
inappropriate. For example, all felonies are gitte®m same weight. Obviously not all
felonies should be in the same weight category, d.€apital murder should not be
weighted the same as a felony theft, etc. Nor lshaucase that goes to trial be
necessarily considered with the same weight assa tat is disposed of by a plea of

guilty.

Recommendation 3 A meaningful system should be developed fouatiaf the work
of the lawyers.
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Little to no evaluation of the work of lawyers ocsualthough promised. The Agency
must develop and use an evaluation system thataigtigal and that starts with case
disposition and the process of disposition.

Recommendation.4 At a minimum, budget submissions should be stgghoby
documentation describing the Agency’s accomplishsnamesented in concrete terms.

Budget submissions to the Governor, Supreme Caedislature and Commission are
woefully inadequate. In the almost three yearsesithe Defender Agency began to fully
function, there has been little effort to documetiie Defender Agency’s
accomplishments. The Agency must track case pssgrand present concrete
information on case disposition. That informatgiould, at a minimum, be categorized
by type of case and provide case result, caseloddctase dispositions for each separate
lawyer.

Recommendation 5: The “minimal’ caseload statutory requirement fdine Chief
Defender, Contract Manager and Regional Deputy Baédées should be reduced or
eliminated.

Managerial staffs, including the Chief Defendere f@ontract Manager, and Regional
Deputy Defenders have a significant caseload. rfesalt, supervisory staff are too busy
representing clients. They are not managing. problem is not only the lack of time to
manage; simply stated, the problem may be a lackesfre to manage or a lack of
knowledge as to how to manage. The Agency istadnfthe next legislative session the
Commission should submit a legislative proposakliminate the “minimal” caseload
requirement for the Chief Defender, Contract Mamaged Regional Deputy Defenders.
Until the “minimal” caseload statutory requiremeésteliminated, the management staff
should not undertake more than one case at a &#inte,not serious cases. As it now
stands there is little to no time for management.

Recommendation 6. The Commission must become more aggressive in ndigmga
comprehensive, reliable reports of Agency activity.

The Commission meets often and regularly, but hatsbeen effective in obtaining
reliable information of the Agency’s work. It muistsist upon implementation of an
adequate data collection system in each of theomagjioffices. Implementation of a
complete data collection system will require thatte regional office and the contract
management office have an information retrievatesysin place. The system must allow
managers to have immediate access to present adsdbia by attorney (including
information about the critical details of each Qasmaseload assigned by attorney,
caseload disposed and disposition method by attorne staff person in each region
must have responsibility for data integrity to irsthat data is entered accurately and in
a timely manner into the system. This recommendais the foundation for most
management functions in a unified statewide agericig the foundation for most of our
recommendations. Without adequate information thgency will not be able to
function effectively and with efficiency.
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B. CONFLICT OF INTEREST CASES

Recommendation 7.A separate Conflicts Office should be maintained tfial and
appellate cases with the director reporting to @@mmission, not the Chief Defender.

Rules of law and professional ethics forbid a lawged a law firm from representing
clients where the lawyer or law firm would have @nfiict of interest. Situations of
conflict arise in trial level criminal cases, udyabut are not limited to cases where two
or more persons are charged with the same offe@eaflicts also arise in appellate cases
where the appellate lawyer is in the same firm @aoization as the trial lawyer, and
issues of ineffective trial lawyer should be allégeConflicting interests may also arise in
family law and mental health cases. All confligisould be quickly identified and
resolved. There is a system in place to identfyflict problems. However, the present
method for resolving the conflict problem is inadetg.

Although Commission Standards conclude that thadRedjoffices, the Appellate office,
and the Contract Manager office are independentc@oflict purposes, we strongly
believe that conclusion is unsupportable. The {befender has complete and ultimate
authority over Agency staff and contract lawyer$he Chief Defender hires, fires,
disciplines and is to evaluate all lawyers and ottaff in the Agency. She has the
authority to exercise supervision and control oesery aspect in the Agency’s
representation of clients. Obviously the Chief &efer should delegate to other
managers; lawyers assigned to a case have the pesponsibility for that case.
Nevertheless, the ultimate responsibility for reygrgation of clients and the quality of
that representation lies with the Chief Defendetence, the Regions created by the
Commission are nahdependent and cannot be considered anything thare divisions
within the Agency for managerial purposes and coieree.

Accordingly, we recommend that a separate conftiffise, trial and appellate, be
maintained with its director responsible to andorépg to the Commission, not the Chief
Defender. The Chief Public Defender should bdlfoteithout interest in this conflicts
division. In the unusual event of three or morespes who require separate appointment
of counsel, additional lawyers will have to be apped by the trial judge. Those
additional lawyers of course must be without anypkryment connection to the

Defender Agency, as staff or by contract, and rbestompensated from funds that are
not part of or do not come from Defender Agencyrappations.

C. TRAINING AND CONTINUING EDUCATION

Recommendation: 8 The Training Director should regularly surveyafitand contract
lawyers to determine what training they believeesded.

Recommendation:9 Each training program should have systematiedfeack and
evaluations from attendees.
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Recommendation 1At the very least the following activities shoudd a part of the
training functions.

a. The training office should prepare and distributeseparate trial book
applicable to each category of case, e.g. misdeoredalony, appellate,
juvenile, etc.

Trial books should be continually updated and lwvipled to contract lawyers as well as
staff lawyers.

b. The Training Director should be responsible  for eeping and
implementing through Public Defender managers twaroductory
programs:

First an orientation program for all new staff, inclaglian introduction to
office processes and policies.

Second an initial skills program for the attorney staff introduce the
attorneys to their professional duties.

The practice standards approved by the Commissionl@d be introduced as part of the
skills program. Thereafter, the Trainer should awailable to managers to assist in
continuing training to improve skills of staff theypervise. To the extent possible these
services should be made available to contractregy@rthrough the Contract Director.

c. The Training Director and the Appellate Divisioneadeveloping a brief
bank. That activity should continue and periodicéle upgraded.

d. - Every continuing education training program shoutdntinue to be
recorded and the recordings made available to laaye

Trial and motion practice demonstrations shouldvlzkeotaped and the videos made
available to staff. Practice demonstrations bff &aavyers should also be made on video
to enable lawyers to observe their own performance.
e. A monthly newsletter summarizing recent notewodtisions from higher
courts and of any changes in Agency policy and gutaces should also be
prepared and distributed.

It is anticipated that additional staff may be reed for the Training Director to
implement these recommendations.

D. EVALUATIONS OF LAWYERS
1. General
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Recommendation 1An evaluation procedure for lawyers needs to beetbped which
is timely, is based primarily on objective datadgoromotes the lawyer’s professional
development over the next year.

The primary intent of evaluations should be to dtgyehe best staff possible. Therefore,
they need to be fair, dependable and timely. Treuld end with the employee and the
manager having a clear plan for the lawyer's psitesl development over the next
year.

Commission Standards (IV-E4, 5) and Policy (13%uree yearly evaluations of staff

and contract lawyers, including all supervisorso date there have been no formal
evaluations. The Chief Defender, together withtheo supervisor, is required to be
involved in every yearly evaluation of every stafid contract lawyer. As discussed
earlier in this report, a manual has recently hmanlished by the Agency describing the
prospective evaluation process which, if it wereb&implemented, is both impractical
and of little value in terms of assessing lawygrsiformance. It includes courtroom
observations of staff and contract lawyers, inmd with various persons who have
observed the lawyer’'s work, and conferences withldwyer who is being evaluated.
There is a rating scale to be used by the evalslat@ddly, the process totally fails to
include any assessment of the case process andesatts. The proposed evaluation is
entirely subjective, anecdotal and impressionistidObjective factors relating to

disposition of cases that should be readily andyeatiainable are totally ignored. In

addition, the procedures proposed in the manualatgpossibly be implemented without
the supervisory staff being greatly enlarged—atkehl event.

Among many Agency employees there is also a paorepf unfair favoritism and fear
of unwarranted retaliation for perceived criticissh management. Those impressions
may be exacerbated by any attempted use of theelgrgubjective procedure outlined in
the manual.

In place of these procedures, we urge the adopfidhe evaluation procedures outlined
in Section Il C of this report.. Of course, adogtithose procedures would require
implementing the case reporting system recommended

2. Special Issues Relating to Contract Lawyer Stgien and Evaluation

Recommendation 12Special procedures should be developed for etialyacontract
lawyers, relying primarily on the information prodd in the proposed closing
documents.

Clearly, the problems of supervising and evaluatoogtract lawyers are somewhat
unique from those of staff lawyers. In the morawiky populated regions, the Deputy
Defenders have, or should have, their hands fulh vgupervising staff lawyers and
handling their own cases. Even with substantiglucton of their caseload, staff
obligations make it unlikely that the deputy defersdcould participate heavily in the
contract lawyer evaluations.
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Of course, any observations managers make of aambridwyer who is representing an
assigned client in court should be reported to @omtract Manager, if noteworthy.
Otherwise, evaluations of contract lawyers showddptimarily the job of the Contract
Director. Although Commission policy directs th&i€f Defender to also be involved,
her involvement should be limited to oversight ad in the active evaluation process.

The evaluation of contract lawyers should initiahy based upon case dispositions and
the process for case disposition. The fee pesitenmd proposed case closing documents
should be the first line, the primary source folormation relative to contract lawyer
performance evaluations. Deputy defenders in regwith little or no attorney staff can
be more actively involved in evaluating contraciyars-in their regions, especially in
gathering information from third parties such adges and prosecutors. If the suggested
case closing documents are adopted and tabulated{ problems are likely to be
identified from these documents and the fee pestiowithout the need for actual
observation of the lawyer in court, thereby redgcihe evaluation burden to a more
manageable activity as well as bringing a degreelméctivity into the evaluation
process.

Recommendation 13A contract lawyer should be prohibited from hayvian assigned
client becoming a fee client in the originally agsd case.

A contract lawyer should be specifically prohibittedm taking any money or benefit
from an appointed client or from anyone for theddgrof the appointed client.

E. IMPLEMENTING EARLY CASE ENTRY

Recommendation 14n emergency lawyer should be available 24 hosgsen days a
week to ensure immediate provision of counsel imptiance with the Commission
Standards.

Commission Standard 11l-2 imposes the obligatiomptovide counsel “...as soon as the
person is under investigation, arrested...” and afriftial appearance. However, there is
no evidence that the Agency has seriously attemptédplement this standard. Indeed,
as already noted, in some counties lawyers areepoésenting people at the initial court
appearance.

Accordingly, it is recommended that implementatafrthis standard requires that each
Regional Office require a lawyer, staff or contrtyer, on a rotation schedule, to be
designated as an emergency lawyer available 24shgseven days a week to provide
his/her services when called. An agency emerganayber should also be established in
each Region for this service. Each police departrard arrestee holding facility should
be notified of the availability of an emergency pallefender attorney and the telephone
number of the duty lawyer posted in a plainly Visilplace in the police facility or
holding cell area. If police agencies do not coafee a court order requiring cooperation
should be requested. The availability of that merghould be effectively advertised.
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F. PLANNING FOR CASE OVERLOADS, BUDGETING AND OTHER RESOURCE NEEDS

1. Caseload Control and Overload

Recommendation 19lanagement staff should develop a plan for situetion which
case overloads occur, particularly when they cdexith budget shortfalls

There is evidence that at least some lawyers r@avenny cases. As noted earlier, the
present system does nmaickly present an up-to-date picture of caseloads off
contract lawyers so that cases can be intelligegbygned. At present cases are assigned
to staff by rotation without regard to case inver® unless a lawyer complains of case
overload. In the present Agency environment, miamyers are unlikely to complain
about their work load. Hence, they may neglect es@reparation or fail to timely
represent clients. Accordingly, it is essentialttimanagers themselves identify excessive
caseloads of staff.

Also, there are no plans in place to confront arlimg problem of too many cases and
budget shortfalls. Management must be prepareguickly submit a supplementary
appropriation request. That request must docurtiheneémergency with concrete factual
data.

Management staff should develop a plan to addrbeesekcessive case assignment
problem when additional funding is not availabkeny plan developed must assure that
Commission Standards addressing quality of reptasen are not diluted and must be
submitted to the Commission for its approval. (Seemal opinion 06-441, ABA
Standing Committee on Ethics and Professional Resbitity.)

Recommendation 16/hen caseloads of staff lawyers are at maximuneldetor
assuring effective levels of service and contrastyler resources are exhausted, the
Defender Agency must refuse to accept more cases.

The ethics of the legal profession require thatvayer should not accept more cases than
the lawyer can effectively and timely attend to.ef@nder lawyers are bound to that
ethical requirement as are private practice lawydétscordingly, when a lawyer reaches
the maximum number of cases she/he can handlelattyer must reject additional
appointments. Any court order of appointment whbka Agency has reached its
maximum caseload should be challenged, and the dygshould be prepared to meet
that contingency. Of course, it is essential thatAgency have reliable, up-to-date case
numbers for each of its lawyers to support its safiuo accept appointments. Otherwise,
challenging a court order of appointment canngub#fied.

2. Budgeting

Recommendation 17Budgeting for the 2012-2013 biennial legislatsession should
begin immediately.
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Among the specific requests to the Legislature khba the following:

a. Anincrease in the contract lawyer hourtg ita at least the federal court
rate for appointed lawyers.

b. Action to ensure that the salaries of defendef astibrneys are on a par with
salaries of other state employed lawyers.

There is evidence that defender staff lawyer sedagire on average considerably lower
than salaries of other state employed lawyers imtisioa. Those salaries must be raised
to be on par with salaries of other state empldg@d/ers. The Union that represents
Defender Agency staff should be utilized to coneirtbe Legislature to remedy this
unwarranted discrimination. If this discriminatiotontinues, experienced, quality
defender lawyers will be lost to other governméfites.

c. The “minimum” case requirement for all managdrgluding the Chief
Defender, should be stricken from the Defendeislation.

If managers want and have time to represent a defeclient or two, they should be
allowed to do so only if they are adequately periog their management duties.

It is foreseeable that there will be a need toaase Agency personnel at management,
staff and support levels. Implementation of tr@oremendations in this technical
assistance report may require additional staffe Tommission should not hesitate in
making such requests. For such requests to bagsve, however, they must be
supported by concrete data.

Recommendation 18There should be a separate fund category for geray
situations. Some examples where contingency redands are essential are the high
profile case, instances of extreme community desg@hd other catastrophic events.

G. IMPROVED COMMUNICATION BETWEEN THE CHIEF DEFENDER AND STAFF

Recommendation 19The Chief Defender should communicate with stafjularly
regarding the application of policies and procedur® OPD office operations, staff
compensation, evaluation, etc., as well as any gsed changes in these policies.

Issues relating to existing policies and procedaesvell as any changes or additions to
these policies, standards, or other internal Aggmmcedures should immediately be
disseminated to staff. As it stands now such comeation is seriously inadequate.

Recommendation 20The rationale for distribution of resources to Reg must be
published, explained and supported by facts.
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As noted earlier in this report, there is presetithappearance of unjustified and uneven
distribution of resources among the Regions. mi#/Region 9 is a prime example of
perceived disproportionate allocation of resourckdhas a comparatively high caseload,
yet receives considerably less resources than odiggons with a smaller caseload. |If
this is somehow justifiable, the justification shbbbe demonstrated and communicated.
If not justified, the allocation of resources shibbk adjusted. The recent addition of two
lawyer slots in Region 9 is helpful. Unfortunatebn the basis of known facts, Billings
is still under funded and still without explanatimnjustify the disproportionate funding.

Recommendation 21Special effort should be made to remove the &faretaliation
from management for publicly noting Agency problems

A number of staff believes there is blatant, unféavoritism displayed by top
management. Some also fear inappropriate retatid#tom top management if they were
to file a grievance, complain of having too manyes or alert managers to other
problems. Of course, any basis for such an impmegsust be eliminated. Also, staff
must be assured that unwarranted discriminatorgtafiatory practices do not occur.

H. REAFFIRMING THE COMMISSION 'S AUTHORITY
Recommendation 22The Commission must demand accountability fronff diar

implementing its promulgated standards and policéesl for providing competent,
efficient representation.

Pursuant to its mandate from the Montana Legista{di7-1-105 of the 2005 Montana
Defender Act), the Commission has adopted standardsrom time-to-time has issued
administrative policies. However, there has notrbeany objective information
illustrating implementation of those standards palicies. Indeed, there is evidence that
some standards are not met, and that some potiaies not been implemented. It is the
obligation of the Commission to enforce its Staddaand to cause its Policies to be
implemented.

The Commission is without its own staff. ~Commisgis are not financially
compensated; they have their own law practicestberooccupations and meet only
periodically. Hence, it is the duty of the Chieéfender with her staff to provide the
information necessary for the Commission to funttioThe Commission must insist
upon receiving adequate information. Having adeyradequate, current, and objective
information from staff should be the Commission‘egent and most pressing priority.

Recommendation 23The Commission must become considerably more tagsean
demanding relevant information from staff.

The function of the Defender Agency is to effediyvand efficiently represent their
clients. The Commission has established Standardside staff. It is the duty of staff
to prove that standards and policies are followkds the obligation of staff to prove its
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effectiveness and efficiency to the Commission,@wxernor, and the Legislature. The
staff has failed to do that.

Recommendation 24The Commission should also raise challenging tjpes and
provoke management into considering new options

The obligation of the Commission is to questiorfieTmanagers must respond!
For example, how will staff respond to a sudden anelxpected riot or demonstrations
where large numbers of people are arrested?

Recommendation 25. The Commission should consilecting a secretary from its
own ranks or hiring a person for that job and netyrupon the Chief Defender to act as
secretary to the Commission.

The Commission should consider hiring a -staff per$o provide support for its

operation. Presently, it appears to rely on théefChefender and the Administrative
Director. Neither the Chief Defender nor-any otdD staff member should hold any
position on the Commission.

Recommendation 26The Commission should insist that definitive linésuthority be
established, published and be included in job dpions and be communicated to all
staff.

While it is crystal clear that Randi Hood .is thei€HOperating Officer of the Agency,
other levels of authority have not been as cledeljneated. For example, who, or what
position, is the second in command? Who is in ghavhen Ms. Hood is ill or on
vacation or involved in a trial? Where does thenttact Manager stand in the line of
authority in regard to the regional deputy defeadand contract lawyers within the
regions? Where does the position of Training RDoeé&ll in the managerial hierarchy?
Does he have authority to require staff lawyerattend training sessions? Does he have
authority to plan, schedule, and impose trainingurements for the regions, or is that
the prerogative of the regional deputies? Whersdbe Chief Administrative Officer
stand in the line of authority? May he impose adstiative procedures for the regions,
or are those matters within the prerogative ofleputy for the Region?

Recommendation 27The Commission should consider imposing its owmtdiions
upon the private practice of law by a defenderfstaémber at all levels of authority
within the Defender Agency.

A recent ethics opinion by the Montana Bar Assemmappears to find no prohibition
against a Defender staff lawyer taking on privdtents in civil cases as long as there is
no interference with defender duties, and is donetlee lawyer's own time. The
Commission should develop more definitive guidddirfer Defender staff attorneys
regarding this issue.
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Recommendation 28he Commission should require a strategic plamfreach region
that, among other things, results in measurable raowpment in supervision,
management, retrieval of information, and evaluatid staff

Recommendation 29The Commission itself should evaluate and asséss statutory
provisions have been adequately satisfied and wihées fallen short.

Montana’s Defender Legislation spelled out a numbérspecific duties of the

Commission. Commissioners should examine thoseégons (47-1-104 (1) (2) (3), 47-

1-105, Montana Defender Act, 2005) to determinetwiravisions have been complied
with an which may not have been at this point. rhiake this assessment, the
Commission must rely on information from AgencyffstaThe Commission must be

insistent on a continuous flow of relevant inforraat

. MISCELLANEOUS

Recommendation 30Commission members and Agency management shoalctilze in
proclaiming the value of the Agency throughout $i@te and should speak to civic
organizations, schools, and other community graegsirding the role which the Agency
plays in the community.

Criminal defense is often not an undertaking masipte see as valuable. The Public
Defender is a new state agency using taxpayersegntm defend people charged with
murder, rape, robbery and other mayhem. It isreésdahat the Agency demonstrates
that it is an important part of law enforcemerttenforces the constitutions of the United
States and the State of Montana. Hence, its valuke public must be brought to the
attention of the public. Commissioners and stafiudd elicit invitations to speak at
schools, civic organizations, private clubs, etcdéscribe the need for the Agency and
tell of its contributions to society in general dad enforcement in particular. After all,
the Defender Agency protects the constitutionahtdgof all citizens when it enforces
those rights for their clients.

Recommendation 3linvestigative resources should be provided forderiseanors as
well as felonies.

As noted earlier in this report, the study team wésrmed that, recently, lawyers have
been instructed that they may not use investigandren preparing to defend clients
charged in only misdemeanor cases. If that is, e restriction should be rescinded
immediately. A defense lawyer must have investigatione on all cases. Investigators
are essential for a number of reasons. First: usikgstigators is more efficient than
having the lawyer do all the investigation. Of x®) a lawyer must also prepare for
certain contingencies such as always examiningctirae scene. Second: a lawyer
cannot testify at trial. Hence, the second essemied is to have the investigator
prepared to testify when necessary, such as, whpaaching a prosecution witness by a
prior statement that is inconsistent with the wsgietestimony. Conviction of a
misdemeanor can be very serious. It may disqu#igyperson from certain occupations
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later in life. It is often the first step in thadder of progression to evermore serious
crime. It is important to as vigorously represeli@nts in misdemeanor cases as in other
cases.

Recommendation 32All lawyers should have authority to use automdégrhl research
engines when necessary.

We were informed that not all lawyers in the Defengrogram are authorized to use
research tools, such as Lexis and/or Westlaw, &nfy expense. Such a restriction
hampers the research ability of the excluded lagvgad is detrimental to morale.
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VI. CONCLUSION

Montana’s Public Defender Statute creates the dveonk for an exemplary
statewide public defender system, establishinguadation for delivering a wide array of
high quality indigent defense services in a rangsoth criminal and civil matters.

The drafters of the legislation should be commenttedboth their commitment to

ensuring that the constitutional right to counselai reality as well as their vision in
creating the structure for a system that can bdemented in the diverse environments
that characterize the state. The Commission ksttad by the legislation has done an
admirable job in creating standards and policieat than guide the system’s
implementation. The immediate task now is to dewpethe management structure,
operational mechanism, and information to ensue¢ the system design is, in fact,
implemented as intended.
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